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Restorative justice and the active victim:
exploring the concept of empowerment

Ivo AERTSEN
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Vicky DE MESMAECKER
NATHALIE LAUWERS™

This paper departs from the observation that the victim image leading public
discourse has transformed in recent years: increasingly victims reject the traditional
victim label implying helplessness and dependency to adopt the image of the
emancipated victim that wishes to participate in the criminal proceedings. Restorative
justice at first sight provides an answer to these emancipated victims’ wishes, offering
them participation in criminal proceedings. Yet, using the concept of empowerment as
an example and the community psychology perspective as a theoretical reference, our
analysis suggests that restorative justice uses a restricted definition of empowerment:
it reduces empowerment to developing self-confidence and new understandings of the
offence, neglecting the behavioural component of empowerment. This characteristic of
restorative justice seems to deny victims’ capacities to promote social change and inhibit
them from reaching true empowerment
Keywords: restorative justice, victims, empowerment, community psychology.
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Introduction

Since victimisation became an aspect of everyday life (Garland, Sparks,
2000: 199-200; Garland, 2001: 106) the victim of crime has become a strong
symbolic construct (Garland, 2001: 11; Kearon, Godfrey, 2007: 29). The
victim today has a representative character (Garland, 2000: 351). In recent
years, the victim image reigning in society and leading victim support and
victim advocacy work has thoroughly transformed. The traditional Western
conception of victimhood, assigning to victims negative traits relating to
passivity such as pain, grief, trauma, suffering, loss, weakness, loneliness,
helplessness, dependency and lack of competence and capacity (Rock, 2002:
14; Zehr, Mika, 1998: 48) has been replaced by the ‘emancipated victim’, ready
and willing to master its own faith. Increasingly, victims reject the traditional
conception of crime victims as passive entities and outsiders to the criminal
proceedings. Becoming a victim involves a self-confident cognitive process,
a choice by the person who was victimised to accept and adopt the status
of victim and to give meaning to the experience (Dignan, 2005: 30; Strobl,
2004: 296). More and more victims today reject the traditional victim label;
they demonstrate that victims possess considerable inner strength and are
much more resilient than is generally thought. Whereas traditionally, victims
were expected to remain silent, to accept and to not interfere in the criminal
proceedings, the role of the victim vis-a-vis the criminal justice system has
been fundamentally reordered. The traditional image of the crime victim as
a passive person suffering in silence is highly contested by victims urging for
a participatory role. Victims, so we witness, become active. They seek a new
identity and a new social role (van Dijk, 2006: 3). ‘Vulnerability’ is replaced
by ‘resilience’ and ‘empowerment’. Empowerment is the key word; victims
reject the traditional victim label because it implies that they passively wait
and see how the criminal justice system handles ‘their’ crime. These victim
voices increasingly are attended to by legislative provisions on national and
international levels, which have vested rights in victims to participate in the
criminal proceedings.

In this paper we probe into how restorative justice approaches relate to
this evolution in the victim image. In order to do this, we present a conceptual
exercise. Specifically, we analyse how the concept of empowerment is
interpreted in the context of restorative justice. Doing so will allow us to clarify
the victim image that restorative justice endorses in practice. At first sight,
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restorative justice clearly promotes the emancipated victim image: it offers
active victims a chance to actively participate in mediation and conferencing
practices. Yet, we find it is time to explore more in depth this so-called
‘active’ role of victims in restorative justice, and thus advance the question:
how, more precisely, is the active victim conceptualised in restorative justice?
The reason we ask this question is that although research has repeatedly
shown high degrees of willingness by victims to participate in mediation and
conferencing, high rates of satisfaction with the process and the outcome, and
distinct psychological, emotional and social benefits (Aertsen, Peters, 1998;
Gustafson, 2005; Shapland et al., 2007; Strang, 2002; Umbreit, 1989; Umbreit,
Coates, Vos, 2004; Wemmers, 2002), important concerns related to the
victim’s position have been expressed by both practitioners and researchers
as well (e.g. Daly, 2004). Victim support workers and victim advocates have
questioned the benefits for victims when participating in restorative justice
processes and have expressed doubts about the psychological costs for them.
In some cases, negative effects on victims have been observed. Examples
include that victims may feel pressured to participate in mediation, may
feel intimidated during the mediation and that the focus on the offender
may cause secondary victimisation (Morris et al., 1993; Groenhuijsen et al.,
2008). It is, in other words, premature to accept the popular assumption that
restorative justice truly empowers victims as a given. The doubts that have
been expressed suggest that this is, to the contrary, not at all self-evident.
The question therefore rises whether restorative justice in practice indeed
promotes true empowerment, and thus implicitly, what ‘empowerment’
means. This is the question we take up in this paper. This article is mainly a
conceptual one, not intended to present empirical evidence on victims’
experiences, but aiming at preparing the stage for further research. Being a
conceptual effort, based on literature review, it runs the risk of generalisation
and simplification. Yet we are well aware that there is no such uniform entity
as ‘the victim’, nor is there just one ‘restorative justice’.
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The case of empowerment
The central position of empowerment in restorative justice theory

Empowerment has become a central concept within restorative language.
It has been described as a value (Ashworth, 2002: 584; Braithwaite, 2003: 9;
Van Ness, Strong, 2006: 49), a goal (Barton, 2000: 55; Bush, Folger, 1994: 84;
McCold, 1996: 97), an expectable outcome (Dzur, Olson, 2004: 96; Umbreit,
1994: 93; Zehr, 2005: 194) and an intrinsic element of the restorative process
(Barton, 2000: 65; Bush, Folger, 1994: 87; Larson, Zehr, 2007: 47). Empowerment
has also been considered a “fundamental procedural safeguard” that
restorative justice must prioritise in its practice (Braithwaite, 2003: 8). Others
have suggested that restorative justice depends on empowerment to succeed,
that is, that restorative justice has failed if the stakeholders to the offence
do not experience empowerment after having participated in a restorative
programme (Barton, 2000: 70; Strang, 2004: 97).

The reason for the central position of the concept of empowerment in
restorative justice theory is perhaps the fact that ‘empowerment’ seems to
grasp the heart of the restorative ideology. The concept offers an answer to
two critical issues in restorative justice theory: a) the criticism towards a criminal
justice system that disempowers individuals (Barton, 2000: 55), taking away the
conflict from them (Christie, 1977), and b) the fact that feelings of powerlessness
experienced as a consequence of the criminal act must be addressed in order
to achieve reparation (Van Ness, Strong, 2006: 44; Zehr, 2005: 194).

Defining empowerment

In restorative justice literature, empowerment has been mentioned
with regard to victims, offenders and communities, that is, with regard to all
three stakeholders of an offence (McCold, 1996: 97). With regard to victims,
Barton (2000: 65) has described empowerment as the action of meeting,
discussing and resolving criminal justice matters in order to meet material
and emotional needs. To him, empowerment is the power for people to
choose between the different alternatives that are available to resolve one’s
own matter. The option to make such decisions should be present during the
whole process. Van Ness and Strong (2006: 49) add that empowerment is the
“genuine opportunity to participate in and effectively influence the response
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of the offence”. To Zehr (2005: 194), being empowered means for victims to
be heard and to have the power to play a role in the whole process. It also
means that victims have the opportunity to define their own needs and how
and when those needs should be met. According to Strang (2004: 97), being
informed about both the developments in one’s own judicial case and the
alternatives that may follow is also an opportunity for empowerment. Larson
and Zehr (2007: 48) explain empowerment as the power to participate in the
case but also as the capacity to identify needed resources, to make decisions
on aspects relating to one’s case and to follow through on those decisions.
Toews and Zehr (2003: 263) describe victim empowerment as the possibility
to be heard, to tell one’s story and to articulate one’s needs. Bush and Folger
(1994: 84) define empowerment as an experience of awareness of the own
self-worth and the ability to deal with difficulties.

As can be observed from these definitions, victim empowerment in
the context of restorative justice has been conceived as an effect of, among
other things, actively participating in a decision making process. In concrete,
empowerment is experienced through the process of meeting, discussing and
actively participating in the resolution of the criminal matter, either choosing
among different alternatives or influencing the response to the offence.

Restorative justice scholars are neither the first nor the only scholars
who have adopted the term ‘empowerment’ in their vocabulary. On the
contrary, restorative justice seems to have borrowed the concept from other
disciplines in the social sciences. In order to gain insight about the extent in
which restorative justice promotes true empowerment, we will incorporate
in the following paragraphs an approach to empowerment based on one of
the fields in which empowerment has had a central theoretical position, i.e.
community psychology, a particular discipline in psychology.!

Empowerment in community psychology

Community psychology scholars have considered empowerment from
two perspectives, i.e. as a value and as a theory. From a value perspective,
community psychology postulates that social problems are the consequence
of an “unequal distribution of, and access to, resources” (Zimmerman, 2000: 44).

! Community psychology works on the prevention of psychosocial problems and the

promotion of the integral development of people. It appeared in the 1960’s as a reaction to
the clinical and psychiatric models in psychology (Kofkin, 2003).
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It furthermore argues that individuals should have an opportunity to actively
participate in attempts to relieve their fate. Community psychology suggests
that individuals have a better chance at developing their capacity for problem-
solving when they actively participate in problem-solving than when they are
relegated to mere passive receivers of external help. Empowerment is thus not
just a psychological term; in the context of community psychology it is also
considered an organisational, political, sociological, economic and spiritual one

(Rappaport, 1987: 130). Because of this ideological position, empowerment is

necessarily related to the critical theory paradigm in which the main goal is the

transformation of reality through social change (Guba, Lincoln, 1994: 112).

From a theoretical orientation, empowerment is the phenomenon by
which people, organisations and communities gain dominion over issues of
concern to them (Rappaport, 1987: 122). It is conceived as a mechanism that
can occur not only at the individual level, but also at the community and
organisational level. We will focus here on the individual level of empowerment
or ‘psychological empowerment’. Zimmerman (2000: 46) argues that
psychological empowerment is not just an outcome but also a process in which
individuals acquire the opportunity to control their own destiny. According to
this author, psychological empowerment includes three components:

a) Anintrapersonal component, which refers to how individuals think of them-
selves. It implies beliefs about one’s ability to influence different aspects of
life, such as feelings of self-efficacy and competence;

b) An interactional component, which refers to the extent to which people
understand the (social, political) environment in which they live. To have
a critical awareness of one’s environment implies understanding which
resources are needed to achieve a certain goal as well as to manage both
the access to these resources and the skills to handle them;

¢) A behavioural component, which refers to actions taken to influence out-
comes (Zimmerman, 1995). It involves actions that the individual may take
in order to influence its political and social environment, such as partici-
pation in community organisations, neighbourhood associations, political
groups and self-help groups. Such actions may also imply helping others
to cope or organising people who share common concerns (Zimmerman
etal., 1992: 708).

This definition of empowerment has important implications for our
discussion. First, community psychology scholars suggest that psychological
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empowerment cannot be reduced to or considered a synonym of
self-confidence. Self-confidence can be a part of empowerment but
empowerment is certainly a broader concept. Empowerment also includes
an “active engagement in one’s community and an understanding of one’s
sociopolitical environment” (Zimmerman, 1995: 582) as well as the beliefs
associated to the own capacity “to influence social and political systems”
(Zimmerman et al., 1992: 708). The term of psychological empowerment thus
differs from other psychological constructs such as self-efficacy, self-esteem,
competence and mental health in its social dimension: empowerment implies
the commitment and capacity to promote social change (Zimmerman, 1995:
582). Hence the importance of the behavioural component described by
Zimmerman: empowerment does not only relate to developing feelings of
competence and understanding the context, but also to the ability to act
and to have a real influence on one’s environment. The capacity to act is an
essential element of the definition of empowerment.

Second, since empowerment is conceived as an ideological model of
social responsibility, individuals are conceived as citizens with rights and not as
individuals dependent of social services as assumed by the ‘prevention-needs
model? (Rappaport, 1981: 16). As Rappaport (1981: 16) writes, “[plrevention
suggests professional experts; empowerment suggests collaborators”.

Empowerment, restorative justice and community psychology

Let us return now to restorative justice’s definitions of empowerment and,
in particular, to the conceptualisation of the ‘active’ victim. Does restorative
justice promote true empowerment?

According to the definition of empowerment developed by community
psychology scholars, restorative justice seems to promote some aspects
of empowerment while neglecting others. Let us explain this. There is
some evidence that the interpersonal and intrapersonal dimensions
of empowerment described by Zimmerman can certainly result from
participation in restorative practices. Indeed, research has shown that
victims experience positive emotions when participating in restorative

2 According to Rappaport, the prevention-need model is opposite to the empowerment

model, since the former assumes individuals as ‘children’, that is, people in need who lack
personal competences and, therefore, require external intervention to prevent or treat
psycho-social problems (Rappaport, 1981:16).
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justice that could be related, somehow, to these first two dimensions. For
example, receiving an explanation from the offender is fundamental for
victim recovery (Beven et al., 2005: 204; Dignan, 1992: 461; Strang, 2002: 113;
Umbreit 1989: 56; Umbreit et al., 2004: 288) since this information can restore
victims’ sense of control over their lives (Wemmers, Cyr, 2005: 540) and their
faith in the world as a meaningful and safe place (Beven et al., 2005: 204).
Participating in restorative programmes indeed often allows victims to ask
the offender questions about the offence and receive such an explanation.
Participation in mediation may help to face the trauma and its consequences
(Gustafson, 2005: 220) and may in addition facilitate the construction of new
conceptualisations of what has occurred i.e., the experience is given more
realistic proportions (Aertsen, Peters, 1998: 117-118). Victims also value their
involvement in the process explicitly (Umbreit, 1994) which is translated into
greater satisfaction levels reported by victims who participated in restorative
justice than for victims whose cases were managed by the traditional criminal
justice system (Beven et al., 2005: 205; Sherman, Strang, 2007: 62; Bardshaw,
Umbreit, 1998: 17-18).

However, we have doubts about the extent to which the third dimension
of empowerment - the possibility to influence the social and the political
level - is developed or promoted by restorative practices. Empowerment
in this dimension appears to be more restricted. Victims by participating in
restorative justice may understand the ‘why’, feel involved in the process and
change their perceptions with regard to themselves, the offence and the
offender. But these effects of participation are limited to the individual level;
they do not influence the social or political context of the problem. In other
words, victim’s participation may influence aspects related to the victim’s case
at the personal level, but does not necessarily influence aspects related to the
institutional setting or broader social structures in which both the offence
and the response are taking place. Linked to this, restorative justice seems to
be focused pre-eminently on the private dimension of the crime, and not on
the public one. This emphasis on the micro-level does not encourage victims
to become actors of social transformation.

Empowerment can certainly be supported by providing types of social
intervention including mediation and conferencing, but the experience of
empowerment will remain limited if not all its dimensions (interpersonal,
intrapersonal and behavioural) are taken into account. According to
Zimmerman et al. (1992: 725), psychological empowerment can only be

12
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promoted when environmental aspects that may both facilitate or impede the
development of empowerment are taken into account and when individuals
are actively involved in the design, implementation and evaluation of the
intervention they take part of.

Conclusion: empowerment reduced?

The discussion developed above lead us to the conclusion that, related
to the position of victims, restorative justice seems to be focused mainly on
the personal level of the case and is therefore, to some extent, replicating
the individualising approach which is so characteristic for the criminal justice
process. Nevertheless, some authors argue for restorative justice to have a
broader role in society than resolving personal conflicts. For example, Van Ness
and Strong (2006: 179) as well as Gil (2008: 499) consider that a task of restorative
justice is to get insight in aspects of inequalities and to promote social justice.
Restorative justice should “monitor the structures whose interplay affects
the criminal procedure” (Van Ness, Strong, 2006: 178) and has to transcend
traditional practices becoming a promoter of social change (Gil, 2008: 508).

Thus according to some approaches present within the restorative justice
movement, the victim (in dialogue with other stakeholders) could interact
much more intensively with the macro-level in society. When the macro-level is
mentioned here, we are not just referring to participation by the surroundings
of the victim or the ‘community of care’, as occurs in family group conferencing.
The latter seems to offer a too limited scope to the victim in terms of
empowerment. It has been observed, first, that participation by the victim and
his family members or other supporters in conferencing models sometimes
remains weak (Shapland et al., 2006: 50). Moreover, when the community of
care intervenes, its participation focuses on the support or follow-up of the
individual offender or victim. When the macro-level is mentioned here we are
referring to the possibility of conceiving the victim as a social actor, a citizen
with political rights that may influence other levels of the conflict.

Amongst the authors who have argued that participation in restorative
justice practices can go beyond the individual level, are Shearing and Froestad
(Shearing, 2001; Shearing, Froestad, 2007). On the basis of their research a
model has been developed called Peacemaking and Peacebuilding Forums.
In the peacemaking stage of dealing with the conflict, community members
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meet to find solutions to the concrete problem. In the peacebuilding stage,
the community meets to discuss more general concerns as they emerged at
the case level. The idea is to bring together local knowledge and capacity
to “engage in both the rowing and the steering of governance” (Shearing,
2001: 20). Since the focus is on the solution of the problem, the members of
the forum are invited to reflect on a particular case but also on comparisons
across different cases. Interestingly, in order to allow a more open exploration
of the problem and its solutions, the labels of ‘victim” and ‘offender’ are no
longer used (Shearing, 2001).

There are some other examples of restorative practices where the link
is made between the individual and the societal level. Very informative are
programmes where work with victims of mass atrocities and offenders - and
their communities — has been done in a post-war era (Nikoli¢-Ristanovi¢,
2008). In a different context, in Brazil a model of ‘restorative circles’ has
been developed from a social-pedagogical point of view, where causes
and consequences of the offence are addressed at the societal level as well
(Bolivar et al., 2010). Furthermore, victims who have been participating in
mediation may become advocates of restorative justice, board members of
mediation services or supporters to other victims in their mediation processes
(Pali, Pelikan, 2010: 161-164). Also, some countries have adopted models of
administrating restorative programmes from an inter-agency approach,
making use of local steering groups as mediating structures between different
institutional contexts (Aertsen, 2006).

The analysis of the presence of the victim in restorative practices made
in this article revealed a limited conception of the ‘active victim'’. Further
empirical research is needed now in order to illuminate and explore this
reduction in practice. In-depth qualitative research, on a case basis, can show
us to which extent victims participate actively and autonomously, how their
decision making processes are developing, which role participation has in
coping processes and how this is influenced by their social environment and
the institutional world. Research should focus on the role of mediators and
facilitators as well, in order to understand their activating and emancipative
role versus their more protective or steering approach to victims. The way
restorative programmes are organised should be subject of study, to
understand which room they leave for victims’ and other citizens’ initiative to
start mediation processes themselves. Whereas empirical research can learn
us a lot about how restorative practices are conceptualising and therefore
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promoting empowerment at the personal and relational level, a bigger
challenge now consists in investigating whether and how restorative practices
can bridge to the societal-structural level. In this respect, setting up pilot
projects with different types of peacemaking circles should be envisaged, also
in a European context.
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Restorativna pravda i aktivna zrtva:
istrazivanje koncepta osnazivanja

Ovaj rad polazi od opservacije da se vodedi javni diskurs o slici Zrtve transfor-
misao u poslednjih nekoliko godina: Zrtve u sve vecoj meri odbijaju tradicionalnu
etiketu Zrtve koja implicira bespomocnost i zavisnost, kako bi prisvojili sliku eman-
cipovane Zrtve koja Zeli da ucestvuje u krivicnom postupku. Restorativna pravda na
prvi pogled daje odgovor na Zelje ovih emancipovanih Zrtava, nudedi im ucesée u
krivicnom postupku. Ipak, koristeci koncept osnazivanja kao primer i perspektivu
psihologije u zajednici kao teorijsku osnovu, nasa analiza je pokazala da restorativna
pravda koristi ogranic¢enu definiciju osnazivanja: ona redukuje osnazivanje na razvoj
samopouzdanja i novi nacin shvatanja krivicnog dela, zanemarujuci bihejvioralnu
komponentu osnaZivanja. Izgleda da ova karakteristika restorativne pravde negira
kapacitet Zrtava da promovisu drustvene promene i spreava ih da postignu pravo
oshazivanje.

Kljucne reci: restorativna pravda, Zrtve, osnazivanje, psihologija u zajednici.
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Building and toning:
an analysis of the institutionalisation
of mediation in penal matters in Hungary
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S ince 1 January 2007, victims of crimes and offenders have been offered the chance to
have recourse to mediation in Hungary. This paper will first give a short overview of the
current situation of mediation in penal matters in Hungary, then it will discuss some general
phenomena and dilemmas concerning the general introduction of mediation. After that, |
will present a SWOT analysis' of the current Hungarian mediation system in penal matters.
The main goal of this article is to set up certain criteria for the further development of the
restorative approach. The lessons we have learnt, the strengths and opportunities of the
system and the identification of weaknesses might prove useful for other countries when
they choose to introduce mediation, and in relation to the protection of victims in particular.
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Mediation in criminal cases in Hungary

Under the regulations applicable to mediation in penal matters effective
from 1 January 2007, mediation is available for both adult and juvenile
offenders if the crime is a crime against the person, a traffic offence or a crime
against property not punishable by more than five years of imprisonment, and
e the parties voluntarily request mediation,

e the crime has a victim,

e the offender has pleaded guilty,

e ifthe offender is not a habitual offender committing a similar crime for the
second time or committing a crime more than twice,

e there was not a criminal procedure pending against the offender at the
time the crime was committed, and

e the crime has not resulted in death.

In addition to the conditions listed above both the prosecutor and the
judge have discretion to decide which cases may be referred to mediation. In
exercising their discretion they need to consider the following factors: whether
e the offender confessed during the course of investigation;

e the offender has agreed and is able to compensate the victim for damages
resulting from the crime or to provide any other form of restitution;

e the offender and the victim agreed to participate in the mediation pro-
ceedings, and

e in view of the nature of the crime, the way it was committed and the
offender’s personal circumstances, court proceedings are not required, or
there is substantial reason to believe that the court will take into account
the offender’s contrition as a mitigating circumstances (Criminal Procedure

Act, art. 221/A (3)).

Mediation in penal matters is carried out by the Office of Justice, a
government agency of the Ministry of Justice and Law Enforcement (now
called Ministry of Justice and Public Administration). At this time, only specially
trained probation officers from the Office of Justice and, since 1 January 2008,
attorneys under contract with the appointed probation service entity for
mediation activities are authorised to act as mediators.

Legislation first made mediation available for minor crimes and crimes of
medium severity (for its detailed procedure see Figure 1). It is only available
in the phases of the procedure before the prosecutor or the court. The
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mediation procedure may be initiated by the competent prosecutor at its own
discretion ex officio, or if the parties (or their attorneys) request mediation. In
contrast, during the court phase, the court is not allowed to order mediation
ex officio, only at the request of the parties. Both the judge and the prosecutor
are required by law to inform the parties about the availability of mediation.
The victim and the offender are to be treated equally in the proceedings and
they may withdraw their voluntary consent to participate at any time. These
rules guarantee that mediation cannot proceed if either party objects.

If mediation is successful and the crime is not punishable by more than 3
years of imprisonment for adult offenders (5 years for juveniles), the criminal case
is automatically closed and therefore the offender will not have a criminal record.
When mediation is successful, prosecutors have no discretionary rights to decide
whether, in their opinion, the result of the mediation is sufficiently “constructive”
or not; if the mediation qualifies by law as being “constructive”, the criminal case
must be closed. In these cases, mediation is a diversionary measure, an alternative
to the regular court procedure, and eliminates the need for a criminal sanction.

If the adult offender’s crime is punishable by more than 3 years of
imprisonment but the statutory sentence does not exceed 5 years, there is an
indictment and the mediation’s result essentially supplements the outcome
of the regular court procedure. In this case the judges decide, at their own
discretion, the extent to which they will take the mediation agreement the
parties have reached into consideration as a mitigating factor.
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Figure 1: The mediation procedure (Fellegi, Térzs, Velez, forthcoming)

After hearing the offender and victim, the public
prosecutor or the judge can order the suspension of the
criminal proceedings and refer the case to mediation
(length of suspension of the criminal procedure is up to
6 months).

After receipt of the above mentioned order, the mediator contacts the offender and the victim.
Within 8 days it is obligatory to arrange a date for the first meeting, and send a citation for the
parties.

!

A face to face mediation between the offender and the victim takes place.
When they have reached an accord on the form and details of the restitution (at
the end of the meeting, or after several meetings), the mediator edits the
document of agreement which will be signed by him and by the parties
The law permits any forms of restitution that are not against the law or public
morals. The restitution can be an apology, compensation, reparation of the
harms caused, or an undertaking to participate in any treatment or other

programme.

Fulfilment of the agreement
This date (or the fulfilment of the first instalment)
means the legal end of the VOM, although the
mediator has further tasks to do.

|

In fifteen days after the closure of the VOM, the mediator sends a report
to the prosecutor or judge on the procedure, and also sends the
document of accord to him,

!

After the VOM proceeding, the mediator looks after the fulfilment of
the obligations described in the accord.
If the offender does not perform his/her obligations or the victim’s
behaviour hinders the fulfilment, the mediator reports this to the
prosecutor or judge.
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In the three-year period since the introduction of mediation in penal
matters, the Probation Service has had approximately 8500 cases referred to
mediation. The latest trends suggest that more than 80% of mediation cases
are referred to mediation by the prosecutors, while mediation is based on a
court decision in less than 20% of the total number of mediation cases. The
parties have been able to reach an agreement in 80% of mediation cases
and 90% of the agreements have been kept. The majority (more than half)
of the cases are crimes against property; the second most frequent type is
the category of traffic offences and the least common are crimes against the
person (Office of Justice, 2008, 2009, 2010).

Professional and policy dilemmas regarding
the general introduction of mediation in Hungary

Over-formalisation and ‘lawyerisation’

The Hungarian system over-emphasises the expert nature of restorative
justice, and this results in a diminishing role of the community through
volunteers and NGO workers. The clearest sign of this is the over-formalisation
of restorative approaches and practices. The so-called ‘lawyerisation’
expression refers to a unique solution in Europe, namely that besides probation
officers, only lawyers, i.e. attorneys, are allowed to conduct mediation in penal
matters. It is feared that, in this event, “mediator professionals” will “steal” the
citizens’ power to settle their conflicts, and mediation will become similar to
formal procedures in spite of the fact that our original goal was to cure the
problems of formal procedures through mediation.

Institutionalised solutions v. NGOs; bottom-up v. top-down regulation;
uneven v. organic regulation

When social policy is institutionalised, it is a common theoretical and
practical problem to decide at what social level development should be
started. Local, typically NGO-initiated micro-level solutions are significant
because, if local and inter-agency networks are developed, it can be trusted
that each affected specialised field will cooperate. The applied principles must
be put into practice in a consistent and strictly controlled manner. This is the
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only way to guarantee quality in service-delivery and that the initial approach
is not modified during implementation. However, such local programmes
are only designed to reach relatively small target groups; their results are less
spectacular and they are more difficult to maintain at a national level.

In comparison, macro-level initiatives affect larger target groups, and
they are capable of making fundamental and noticeable changes. These
goals are often pronounced as the primary considerations of government
agencies, as results at this level are easy to communicate to voters. However,
if institutionalisation is carried out at a national level, in the course of
developing a multi-level institutional regime, it very often happens that the
starting points, the initial intentions and principles, become ‘lost in transition’.
By the time a national network and a stable institutional background is
created, it might well happen that the basic principles defined at the start
are compromised, redefined or misinterpreted. It does happen that the
implemented local programmes therefore become distorted versions of the
first principles and have little to do with the goals originally set.

The theory and foreign practice of restorative justice suggests that the
logical way is that demand for restorative practices appears first in small
communities; this allows the development of pilot programmes, the discovery
of local requirements and the development of effective solutions (Fellegi,
2005: 97). In an ideal situation, the formal introduction of restorative justice
is a bottom-up procedure and international guidance plays a supplementary
role in the process.

In Hungary, the process seems to be reversed. NGOs appear to have
started off too early, and their initiatives could not gain strength as government
support was missing. The current system is not based on practical experience
but rather on theoretical expectations. This is because the legal reforms in
mediation were made due to the pressure exerted by the European Union?
and the reforms were introduced relatively rapidly and somewhat hastily. In
this process, the NGOs had little left to do but to carry out the “fine-tuning”.
The NGOs' role was limited to importing innovative practices to Hungary, but
they were not able to grow into a nationwide network.

However, civil society has a crucial role in spreading and applying
methods of alternative dispute resolution in areas other than the justice

2 Council Framework Decision of 15. March 2001 on the standing of victims in criminal

proceedings
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system (schools, family affairs, employment relations, business life, etc.). This
is essential to help the approach and practices of amicable dispute resolution
to become an actual part of everyday life.

This means that, in the Hungarian legislation, there is unnecessary over-
regulation, which is a sign that the legislator does not trust those applying
the laws (Fellegi, 2009: 215-307), and, at the same time, regulatory loopholes
in certain fields. This situation not only makes coordination between services
impossible but in a number of cases even their introduction is proving to be
too difficult.

The lack of coordination is apparent in the field of special policies. This
is caused by simultaneous government strategies with similar aims and
overlapping state-funded national professional networks, which fritter away
the limited funding and human resources available.

SWOT analysis of the Hungarian system of restorative justice
Strengths

The main strength of the Hungarian institutionalisation process is that by
now the state, international and NGO initiatives have more or less caught up
with each other. The Framework Decision of 2001 has been complied with and
therefore the majority of the international community’s mediation-related
expectations have been met.

Another strength is that the probation service, which carries out the
mediation service, now has nationwide coverage; its institutional background
is reliable and it is an integral part of state administration and the criminal
justice system. The skills and knowledge of the professionals in the field is
also a strength. There are a few methodology standards (such as compulsory
attendance of further training and mandatory involvement in the mentoring
system and case discussions for staff, continuous documentation and evaluation
of practice, the provision of information to peer professions and other mediators
of results and difficulties, requesting feedback from external actors, etc.). Such
standards are common expectations of any social services and professions.
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Additional strengths of the current system:

e it allows mediation to be used for both adult and juvenile offenders;

e in addition to its use as a diversionary measure and for petty crimes, it is
also available in the court phase and for crimes of medium severity;

e astrong emphasis is put on the basic principles specified by the Council of
Europe? (confidentiality, voluntary basis and the impartiality of the media-
tor in particular);

e it is a requirement that the parties must attend the mediation meeting
directly and in person; and

e persons carrying out mediation activities must meet strict training/qualifi-
cation requirements.

It is both a pre-requisite for and evidence of success of successful
introduction that the number of mediation cases is high. The high number of
mediation cases will stimulate the process of institutionalisation by generating
trust in mediation by the actors of the justice system, the specialised
policymakers and the people in general alike.

Weaknesses

The weaknesses of the current Hungarian system are the results of a
process in which the initial principles and intentions become lost or change
in the course of institutionalisation. The legislator introduced the regulation
of mediation procedures with relatively short deadlines, without preparation,
practical experience and pilot programmes, and in a hurried manner. The
legislator did not even have sufficient information on the basic principles
of the restorative approach, and could not provide adequate information
for justice system professionals or prepare them for the changes. All this
produced an unnecessarily over-regulated statutory background; it seems
that the legislator did not trust the competence of judges, prosecutors or
future mediators. Moreover, in spite of this, there are significant differences
between the levels of application in different locations. (Partners Hungary
Alapitvany, 2008: 64-68.)

3 Council of Europe, Recommendation R(99)19 concerning mediation in penal matters

(including its Explanatory Memorandum).
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This means that the current regulation of the mediation procedure
made mediation overly formalised. As a result, victim protection and active
participation considerations as key elements of the restorative approach,
while not lost completely, have become secondary factors. Following some
general remarks, let us list some of the most important weaknesses identified
concerning the implementation of VOM.

a) Limiting the number of participants

According to Section 7 (3) of the Mediation Act in penal matters, a
maximum of two persons each for the offender and the victim may be present
at the mediation meeting. It is difficult to understand why it is necessary
to regulate this in a primary source of law. The fundamental principles of
restorative approach would suggest that the mediator’s decision should be
based on the parties’ request concerning whose presence and support they
want at the meeting (see eg. O'Connell et al., 1999). This limitation also means
that the state wants to limit the extent of external resources in the procedure.
This statutory provision excludes the possibility of using the conference model
in mediation in penal matters, which model would require the participation of
a larger group of people (O'Connell et al., 1999).

b) Lack of trust in those applying the law: excluding the possibility of mediation
in certain cases

There are additional details of the legislation that suggest mistrust on
behalf of the legislator: for instance, the general exclusion of violent crimes
punishable by more than 5 years of imprisonment or of crimes without a victim.

Victim protection considerations are taken into account here. However,
there is a question: why should we rid someone of the chance of meeting
the offender in person, asking him/her questions and possibly receiving
restitution just because the crime the victim has experienced is more serious?
Restorative programmes have significantly higher benefits for victims and
offenders of serious and violent crimes than for victims and offenders of less
serious ones (see e.g. Miers et al., 2001; Sherman, Strang, 2007).

Another restriction of the law is that mediation is only allowed when
the offender confesses/pleads guilty as early as in the investigation phase of the
procedure. It can reasonably happen that the suspect does not plead guilty
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for each charge brought against him or her, but otherwise would be willing
to accept responsibility for some of the charges. It is important to observe
that the police are not allowed to pressure the suspect into a guilty plea. The
“plead guilty and they’ll go easy on you” kind of argument is a threat to the
offender’s basic rights (such as the right to a fair trial).

In the majority of cases, the actor authorised to order mediation is entitled
to exclude the possibility of mediation without comprehensive knowledge of the
parties and the circumstances of the case. A common element of the above is that
the legislator does not trust the parties applying the law and have an even lower
opinion of the mediators’ professional skills, that is, whether the mediators can
decide on a case-by-case basis whether mediation services can be offered if the
parties voluntarily request it.* The legislator has therefore taken the option of
mediation away from a number of victims and offenders (based on the facts of
the case only) for whom the procedure would be quite beneficial.

¢) The authorities applying the law have excessive discretionary powers at the
beginning of the procedure and have no discretionary powers at the end

Due to the above, a procedural law weakness of the current rules is that
the referring authority has too much discretionary power before the referral
is made. Consequently, the legislator places an exceedingly large burden
of decision-making on the prosecutors/courts when they are obliged to
decide whether they refer the cases to mediation. From a methodological
standpoint, it would be a more substantiated solution if it was not primarily
the prosecutor’s or the judge’s decision as to whether mediation is applicable.
Prosecutors and judges only know the facts of the case and barely know the
parties in person. It would be wiser to allow the mediator to make a decision
on the applicability of mediation and the parties should be informed by the
mediator of the possibility of mediation as early in the procedure as possible.

In relation to the role of the authorities applying the law, there is a
certain doubt whether it is reasonable to close the case automatically, simply
because the mediation has been successful. The prosecutor’s or the judge’s

Please note that mediation is not simply an alternative to punishment; it can also be used as
a supplementary procedure. Consequently, if a crime is so severe that the state is not willing
to give up its right to impose a penalty (for instance, in crimes of robbery), mediation can still
be used effectively. In this instance, the judge can take into consideration (at his or her own
discretion) the outcome of the mediation procedure when passing sentence.
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discretionary powers are needed not before but rather after mediation. The
offenders should be involved in the mediation procedure not only because
they can avoid punishment (that might also have a re-victimising impact on
the victim). However, according to the current regulations, in a significant
proportion of the cases it is guaranteed to the offender that the case will
be closed. It carries, or rather would carry, an important message if the
authority applying the law would itself evaluate whether mediation has been
successful. By accepting the mediation or commenting on it, it would be able
to communicate to the parties and society that the authority appreciates that
the parties have reached a mutually acceptable agreement.

d) The exaggerated role of financial reparation

Another weakness of the current system is that both the legislator and the
authorities underestimate the importance of non-material (symbolic) reparation. By
law, mediation qualifies as successful if the offender pays damages to the victim
or otherwise eliminates/provides remedy for the harmful consequences of the
crime (Section 36 (1) of the Criminal Code). In practice, the second option is
appreciated and stressed in a much smaller number of cases by the authorities
in spite of the fact that it is obvious in a number of mediation cases that
symbolic gestures have the same importance as financial reparations, or may
even be more important than the latter. Moreover, victims seem to demand
symbolic reparation more than was originally expected and they have a creative
approach to such symbolic undertakings. The Prosecutors’” Memorandum (an
internal document detailing guidelines) states at points that the prosecutor is
not allowed to refer cases to mediation when there is no financial loss, or when
the offender has already paid damages, or when it seems that the offender is
not in a position to pay damages due to financial constraints. This is the reason
that mediation is rarely ordered in cases involving juveniles, who generally
have no income of their own (less than 12% of the total number of mediation
cases fall into this category) (Office of Justice, 2008, 2009). Additionally, when
the offender has compensated the victim before the prosecutor’s decision, the
offender is treated more harshly than if not paying until the decision because
the offender paying early loses the possibility of mediation, and it is not unlikely
that the prosecutor will be required to file an indictment.
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e) The priority of official procedures over victim protection:
issues of concurrent crimes

Mediation may not be applied to offenders who only plead guilty to some
of the crimes they are charged with; it may not be applied either when there is
a procedure against the offender for a crime that is not eligible for mediation,
and it may not be applied when the offender does not agree to participate in
the mediation procedure regarding his or her additional charges. Mediation
is also excluded when there are multiple victims but one or more of them
refuses to take part in the mediation procedure. The grounds for exclusion
listed above have been introduced partly because such cases require complex
administrative efforts to handle the procedures and the crimes separately and
the prosecutors have no resources to handle such cases. In this regard, the
current regulations are discriminatory against certain victims regarding their
eligibility for mediation.

No mediation is allowed in the event of private prosecution either. The
question is similar: if there are private prosecution cases (typically petty cases
that are results of serious emotional conflicts and constitute a heavy workload
for courts) where the parties would voluntarily request mediation, why are
they denied the opportunity to attempt to settle the case in this way?

f) The low prestige of the mediator profession

In addition to retrained probation officers, only attorneys may be
registered as criminal mediators. This is discrimination against those
professions that are properly qualified mediators, it also makes it difficult to
implement the principle of representativeness recommended by the Council
of Europe and also it sends the wrong message that one must have a bar
exam, otherwise he/she cannot act as a mediator. A degree in law seems to
be an irrelevant prerequisite, while probably even lawyers need more than
the average level of training, supervision and self-awareness.
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Opportunities

However, the current institutional, regulatory and practical experience

may allow:

evaluative research (supported by social science methods) and qualitative
and quantitative impact studies to be carried out on the applicability and
special characteristics of the restorative approach in Hungary;

the justice, social, education and other ministries intending to apply alter-
native dispute resolution comprehensively to continue such activities and
adopt strategies for the purpose of making further improvements;

us to witness the spread of the new approach within the affected professi-
ons and the population;

professionals and specialised policymakers to realise that, due to the incre-
asing levels and worsening forms of juvenile delinquency and behavioural
problems, there is no other solution to these problems but the introduction
of alternative dispute resolution in as many areas of society as possible;
the interdisciplinary approach to become a more serious expectation in
the development of criminal and social policy institutions when future
development is planned;

the international network of connections broaden and strengthen, the
possibilities of exchange of practical information improve and the chances
of obtaining available European Union funding increase.

Threats

The main threats to the system include (but are not limited to the

following):

It is feared that, if the characteristics of the system listed as weaknesses and
criticised above do not change (either because the specialised policymakers
do not agree with the criticism or, even if they agree, they lack the political
will and the institutional flexibility required for implementing the reforms)
it may result in difficulties if future regulatory and institutional changes are
introduced without preparation, pilot and experimental projects and the rela-
ted exchange of information, inter-professional consultation and comprehen-
sive groundwork, in the same way as these were missed in the past.

It is feared that there will be inappropriate and insufficient feedback/exter-
nal evaluation to analyse the effects and results of practical implementation,
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in spite of the fact that these are necessary for the well-designed further
development of the system.

e If the legislator and authorities/persons applying the law involved in the
processes do not expand their knowledge of the basic principles and broa-
der connections of the restorative approach, it may happen that a practice
that has begun to be implemented will be slowly eaten up by the justice system
and local professionals will tend to become defensive because they will
believe that the reform is just another unnecessary and time-consuming
thing that takes a lot of learning but is hardly effective and has only been
introduced because their work so far has not produced results. The lack of
positive feedback and support, the growing professional uncertainty, lack
of competence and the feeling that they have been left alone will increase
the level of resistance to (and suspicion of) colleagues initiating the deve-
lopment of good practices in the given organisation.

e The internal problems of organisations with an interest in the application of
restorative practices must be taken into account. The reparative approach’s
success largely depends on the ability of the affected professionals to discover
the conflicts, to communicate candidly, to consult with partners, to be open to
the other’s views and to develop and implement innovative practices.

e Uncertainties about funding, financial insecurity and cutting resources
are all dangerous as the lack of confidence in making a living carries a risk
both at a personal and at an organisational level.

e Theimpact of the media, which is interested in revealing sensational news
and creating conflicts. The media can easily trigger a popular demand for
unnecessarily harsh retribution and exclusion.

Closing words

It is apparent on the basis of the analysis above that the “muscle gain”
in mediation has started in Hungary as a stable institutional and regulatory
background is available and the number of mediation cases is now measured
in thousands. It is definitely a breakthrough, as Hungary is still a relatively new
democracy where both the NGO sector and conflict resolution techniques
based on democratic values are novelties and the progress of mediation has a
positive effect on both.
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However, the time has come for “muscle toning” due to the weaknesses of
the system and the fact that basic principles now seem to be lost from sight.
"Muscle toning” can be achieved through keeping existing strengths and
opportunities, identifying weaknesses and threats and developing the necessary
reforms. These need to be analysed regularly to set the direction of the reforms
and this can mean sufficient support for other countries that, similarly to
Hungary, are working on the institutionalisation of restorative justice.

Finally, this is all about one thing: that the practice of restorative justice
should reflect the underlying principles, namely, that citizens and the victims of
crimes in particular, must be given the opportunity to voice their needs as well
as to handle their conflicts peacefully and in a constructive manner, even if they
are subjects of the worst type of conflicts such as the most serious crimes.
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Izgradnja i toniranje: analiza institucionalizacije medijacije
u krivicnom postupku u Madarskoj

U Madarskoj je od 1. januara 2007. godine, Zrtvama i uciniocima krivi¢nih dela
ponudena prilika da u¢estvuju u medijaciji. U ovom radu ¢e najpre biti dat kratak pregled
trenutne situacije vezane za medijaciju u krivicnim stvarima u Madarskoj, a zatim e
biti razmotrene neke opste pojave i dileme koje se ticu uvodenja medijacije uopste.
Posle toga ¢e biti prikazana tzv. SWOT analiza trenutnog sistema medijacije u krivi¢nim
starima u Madarskoj. Osnovni cilj ovog rada je da se uspostave odredeni kriterijumi za
dalji razvoj restorativnog pristupa. Lekcije koje smo naucili, snage i mogucnosti sistema,
kao i identifikacija nedostataka mogu se pokazati korisnim za druge zemlje koje odluce
da uvedu medijaciju, a posebno u odnosu na zastitu prava Zrtava.

Kljucne reci: medijacija, Madarska, restorativna pravda, SWOT analiza.
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Poravnanje izmedu ucinioca krivicnog dela
i ostecenog prema Krivicnom zakoniku Srbije

Emir Corovic*

Krivic’ni zakonik Republike Srbije iz 2005. godine (stupio na snagu 01.01.2006. godine)
predvideo je jedan poseban osnov za oslobodenje od kazne koji ranije nije bio
poznat u nasem krivicnom pravu. Rec je o poravnanju ucinioca i ostecenog, institutu koji
u sebi odrazava ideje restorativne pravde. lako poravnanje ucinioca i ostecenog pruza
velike mogucnosti, u nasoj krivicnopravnoj literaturi nije mu posveceno dovoljno paZnje.
Obicno nailazimo na njegovu povrsnu obradu koja se pravda oskudnom regulativom.
Time se otvaraju brojna pitanja i dileme u vezi sa implementacijom ovog instituta, tako
da ¢emo u radu pokusati da damo odgovore na ta pitanja, odnosno da pruZimo neka
reSenja za te dileme, oslanjajuci se na pozitivno pravo Republike Srbije.

Kljuéne reci: poravnanje, ucinilac, osteceni, restorativna pravda.

Uvodna razmatranja

Razvoj krivicnog prava poslednjih godina pa i decenija, i to kako materi-
jalnog tako i procesnog, protekao je dobrim delom u svetlu proklamovanja
i implementacije odgovarajucih ideja restorativne pravde. Ni srpsko krivicno
zakonodavstvo nije ostalo imuno na ovaj trend, $to je omogucilo poboljsanje
krivicnopravnog poloZaja zrtve, koja se dugo vremena nalazila na marginama
krivicnog prava (Stojanovi¢, 2009: 23-24). U tom kontekstu treba posmatrati
i poravnanje izmedu ucinioca i oSte¢enog, institut koji domaca krivi¢na legi-
slativa poznaje tek od Krivicnog zakonika iz 2005. godine (stupio na snagu

Dr Emir Corovi¢ je docent na Departmanu za pravne nauke Drzavnog univerziteta u Novom
Pazaru. E mail: emmir@verat.net ili ecorovic@np.ac.rs
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01.01.2006. godine). Re¢ je o ,jednom vrlo dobro poznatom i Siroko korisce-
nom savremenom restorativnom programu” (Gavrielides, 2007: 31).

Poravnanje kao jedan od nacina reSavanja spornih odnosa jeste institut
koji je karakteristican za sferu gradanskog prava. Tradicionalno posmatrano,
krivicnom pravu kao par excellence grani javnog prava ovakav nacin resavanja
sporova nije svojstven. Jer, zalazenjem u kriminalnu sferu grubo se vredaju
opsti interesi, tako da tu nema mesta nekakvoj ,trgovini” izmedu aktera krimi-
nalnog dogadaja - izmedu ucinioca i zrtve (oStecenog).

Pomenuti, nazovimo ga konzervativni pristup danas vise nije odrZiv.
Bar ne u potpunosti. U modernom krivic(nom pravu, pre svega procesnom,
mozemo nadi brojne primere ,sporazumevanja” izmedu ucinioca (okrivlje-
nog), s jedne strane, i ostec¢enog ili, pak, drzave oli¢ene u delovanju javnog
tuZioca, s druge strane. U tom kontekstu, a osvréuci se na pitanje sporazuma u
krivicnom postupku, Damaska, izmedu ostalog, konstatuje da razlike izmedu
gradanskog i krivicnog pravosuda ,gube na ostrini” (Damaska, 2004: 3). Cini
nam se da i institut kojem nameravamo da poklonimo paznju u ovom radu
govori u pravcu iznete teze, bez obzira na to $to je isti u naSem pravu reguli-
san odredbama materijalnog krivi¢cnog zakonodavstva.

U Repubilici Srbiji ideje restorativne pravde mozemo naci i u krivicnoproce-
snom zakonodavstvu kroz institut uslovnog odlaganja krivi¢énog gonjenja (Sku-
li¢, 2009: 55-56), kao i maloletni¢kom krivicnom pravu kroz tzv. vaspitne naloge
(Konstantinovi¢-Vili¢, Kosti¢, 2006: 304). No, ciljevi ovih instituta su drugaciji od
cilja koji je predviden poravnanjem ucinioca i ostec¢enog iz Krivicnog zakonika.
Njima se nastoji ,skrenuti” sa krivicnog postupka, $to znadi da se radi o diverzi-
onim mehanizmima, dok se dejstvo poravnanja ucinioca i oste¢enog iz materi-
jalnog krivi¢nog prava ocituje u mogucnosti oslobodenja od kazne.

Domaca stru¢na javnost, kada je rec o restorativnim modelima iz naseg
prava, znatno vise se fokusirala na problematiku uslovnog oportuniteta kri-
vicnog gonjenja i vaspitnih naloga, nego na poravnanje ucinioca i ostecenog
kao fakultativhog osnova oslobodenja od kazne. Zbog toga postoje¢e mate-
rijalnopravno resenje poravnanja ucinioca i oSte¢enog nije dovoljno teorijski
pojasnjeno, a utisak je da mu i praksa nije naklonjena. Time se za ovaj institut
vezuju brojna pitanja na koja ¢emo u ovom radu pokusati da odgovorimo.
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Poravnanje uéinioca i osteéenog u Krivicnom zakoniku Srbije:
pitanja i dileme

Poravnanje izmedu ucinioca i ostecenog regulisano je u ¢l. 59 Krivi¢-
nog zakonika Srbije (u daljem tekstu: KZ). Prema navedenoj odredbi sud
moze osloboditi od kazne ucinioca krivicnog dela, za koje je propisana kazna
zatvora do tri godine ili nov¢ana kazna, ako je na osnovu postignutog spora-
zuma sa oStecenim ispunio sve obaveze iz tog sporazuma.

Iz citirane odredbe mozemo zakljuciti sledece: 1) sporazum (poravnanje)
izmedu ucinioca i oSte¢enog moze se primeniti samo za laksa krivicna dela -
za krivi¢na dela za koje je propisana zatvorska kazna do tri godine ili nov¢ana
kazna; 2) ucinilac mora da ispuni sve obaveze na koje se sporazumom obavezao;
3) ispunjenje preuzetih obaveza moze imati za posledicu oslobodenje od kazne.

Ovo je jedina odredba iz naSeg pozitivhog krivicnog prava koja govori o
predmetnom institutu. ,Oskudna” krivicnopravna legislativa jeste razlog koji
u domacoj teoriji otvara brojna pitanja i dileme. Pitanje je, medutim, da li nam
je za primenu poravnanja iz ¢l. 59 KZ potrebna neka preciznija krivicnopravna
regulativa, odnosno da li u naSem zakonodavstvu mozemo naci neke smer-
nice znacajne za njegovo razumevanje?

Poravnanje u smislu odredbe ¢l. 59 KZ treba shvatiti kako se ono inace
shvata u pravu - kao oblik sporazumnog (ugovornog) reSavanja sporova.
Prema tome, posredi je jedan ugovor izmedu ucinioca krivicnog dela i oSte-
¢enog, kojim oni nastoje da re$e neke sporne momente nastale izvréenjem
krivicnog dela. Iz navedenog proizlazi pitanje da li se na poravnanje ucini-
oca i oStecenog mogu primeniti odredbe Zakona o obligacionim odnosima
(u daljem tekstu: ZOO) iz glave XL, od ¢l. 1089 do 1098, koje se odnose na
poravnanje, tj. ugovor o poravnanju. Ima misljenja koja daju odrecan odgovor
na postavljeno pitanje, uz obrazloZenje da se poravnanje izmedu ucinioca i
oste¢enog ,ne sastoji u uzajamnom popustanju...vec se zaklju¢uje sporazum
kojim se ucinilac krivicnog dela obavezuje (jednostrano obavezujuci spora-
zum) oste¢enom da ce ispuniti obavezu kojim ce, na bilo koji dopusten nacin,
kompenzirati njegov materijalni ili nematerijalni gubitak” (Perovi¢, 2009: 221).

Svakako da se institut pravnanja iz ¢l. 59 KZ razlikuje od ugovora o porav-
nanju iz ZOO. Medutim, ako se ima u vidu da je krivicnopravna regulativa
veoma oskudna, moglo bi se postaviti pitanje da li nam odredbe ZOO mogu
biti od koristi da pravilno razumemo poravnanje izmedu ucinioca i ostece-
nog? U tom pravcu smatramo da je potrebna jedna komparativna analiza
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odredbe ¢l. 59 KZ i odredaba iz XL glave ZOO posvecenih ugovoru o porav-
nanju. Takode, prilikom poredenja krivicne i nekrivi¢ne legislative treba imati
u vidu i odredbe Zakona o posredovanju - medijaciji iz 2005. godine u ¢ijoj
kompetenciji je regulisanje proceduralnih pitanja u vezi sa posredovanjem
kao nac¢inom mirnog reSavanja sporova.

Osvrcéudi se na prethodno izneto misljenje smatramo da ne stoji, bar ne
u potpunosti, konstatacija da kod poravnanja iz ¢l. 59 KZ nema uzajamnog
popustanja. Uzajamnog popustanja nece biti samo onda kada ucinilac bez-
uslovno prihvati zahteve o$te¢enog. Cini nam se da ¢e u praksi biti ¢e3ce
suprotne situacije, da ucinilac i oSteceni, narocito kada je re¢ o spornim imo-
vinskim odnosima proisteklim iz ucinjenog krivicnog dela, medusobno popu-
Staju s ciljem brzeg zadovoljavanja svojih interesa. Uzmimo za primer osnovni
oblik krivicnog dela ugrozavanja javnog saobracaja iz ¢l. 289 st. 1 KZ u odnosu
na koje je, s obzirom na propisanu kaznu, moguce primeniti ¢l. 59 KZ. Zami-
slimo da je kojim slucajem oSteceni lice koje obavlja taksi delatnost i da mu
je u saobracajnoj nezgodi oste¢eno vozilo. Osteceni bi imao pravo da traZi
naknadu obic¢ne Stete nastale oStecenjem vozila, ali i naknadu izgubljene
dobiti zato $to mu vozilo do opravke nije bilo upotrebljivo. Moguce je da se
stranke poravnaju tako da ucinilac plati obi¢nu Stetu, a da oSteceni ,popusti”,
u potpunosti ili delimi¢no, u odnosu na naknadu izgubljene dobiti. Za oceki-
vati je i da se ucinilac i oSteceni ,cenkaju” i oko visine obicne Stete, te da na
kraju, uzajamnim popustanjem dodu do iznosa koji je prihvatljiv za obe ugo-
vorne strane. Ne treba poistovecivati ¢injenicu uzajamnog popustanja sa time
da je poravnanje iz ¢l. 59 KZ jednostrano obavezni sporazum (ugovor), kako je
to ucinjeno u napred citiranom misljenju. U tom kontekstu moze se zakljuditi
da ce poravnanje iz ¢l. 59 KZ, cije zakljucenje je pra¢eno medusobnim popu-
$tanjem ucinioca i oSte¢enog, odgovarati ugovoru o poravnanju iz ZOO, s
obzirom da je uzajamno popustanje konstitutivho obeleZje ovog ugovora (¢l.
1089 st. 11 ¢l. 1090 st. 3). Suprotno tome, ako je poravnanje izmedu ucinioca i
ostec¢enog zakljuceno tako sto je ucinilac bezuslovno prihvatio zahteve oste-
¢enog, onda ovaj sporazum nece biti kompatibilan sa ugovorom o poravna-
nju iz ZOO, jer mu nedostaje bitno obelezje — uzajamno popustanje stranaka.

Da je poravnanje izmedu ucinioca i oSte¢enog jednostrano obavezni
ugovor (sporazum) proizlazi iz same odredbe ¢l. 59 KZ. Naime, u predmetnoj
odredbi se insistira na tome da je ucinilac ,ispunio sve obaveze” iz sporazuma
sa oStec¢enim. Ne spominju se obaveze oSte¢enog. Za ugovor o poravnanju iz
Z0O0 vaze opste odredbe o dvostrano obaveznim ugovorima, izuzev ,ako za
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njega nije $to drugo predvideno” (¢l. 1093 st. 1). Shodno tome, prema nacelu
dispozicije ugovorne strane mogu ovaj ugovor urediti kao jednostrano obave-
zni ugovor, $to ga moze ¢initi bliskim poravnanju iz ¢l. 59 KZ.

Sto se ti¢e forme, za ugovor o poravnanju iz ZOO vaZi da je isti neforma-
lan (nacelo konsensualizma). O formi poravnanja iz ¢l. 59 KZ nista se ne govori
u nasoj pozitivnoj krivi¢noj legislativi. Svojevremeno je Zakonik o krivicnom
postupku iz 2006. godine, koji nikada, sem nekoliko odredbi, nije bio u pri-
meni, propisivao u glavi XXX postupak posredovanja radi zaklju¢enja porav-
nanja izmedu okrivljenog i oste¢enog, predvidajudi pisanu formu za zaklju-
Ceni sporazum (¢l. 477). Medutim, odredbe iz glave XXX Zakonika o krivicnom
postupku iz 2006. godine nisu se odnosile samo na poravnanje iz ¢l. 59 KZ,
vec i na jedan poseban diverzioni postupak koji je omogucavao javnom tuzi-
ocu da odbaci krivi¢nu prijavu ukoliko je poravnanje uspelo (¢l. 477 st. 6). To
$to je Zakonik o krivicnom postupku iz 2006. godine u istoj glavi regulisao
dva bliska, ali ipak razli¢ita instituta — poravnanje kao osnov za oslobodenje
od kazne i poravnanje kao diverzioni model, izazvalo je dilemu da li je pisani
sporazum potreban u oba sluc¢aja. Ima misljenja da se poravnanje za slucaj
oslobodenja od kazne moze i neformalno postici, a u tom pravcu ide i odluka
bivieg Vrhovnog suda Srbije KZ. | 262/08 po kojoj je ,dovoljno da je nesum-
njivo utvrdeno da je postignut sporazum izmedu ucinioca i oste¢enog i da je
ucinilac svoje obaveze iz tog sporazuma ispunio” (Stojanovi¢, 2009: 24-25, fn.
29). Ovo misljenje nam se cini prihvatljivim. Naime, ako osSteceni u toku kri-
vi¢nog postupka izjavi da ga je ucinilac obestetio i da se prema njemu nakon
izvrSenog krivicnog dela korektno poneo, time je on potvrdio postojanje
neformalno zaklju¢enog poravnanja koje je u meduvremenu i izvrseno. Zasto
bi se onda mogucnost primene oslobodenja od kazne iz ¢l. 59 KZ uslovlja-
vala pisanim poravnanjem i time, kao u slucajevima iz naseg primera, anulirala
iskazana volja ostecenog koji se zadovoljio namirenjem iz neformalno postig-
nutog sporazuma? U smislu reCenog smatramo nadasve odrzivom tezu da za
poravnanje iz ¢l. 59 KZ nije potrebna nikakva posebna forma.

Iz navedenog se moze izvudi zaklju¢ak da zaklju¢enje poravnanja iz ¢l. 59
KZ ne mora biti praceno nikakvom posebnom procedurom. Stavise, i pre nego
$to je u naSe zakonodavstvo uvedeno poravnanje izmedu ucinioca i oStece-
nog, ,izgladivanje” odnosa izmedu aktivnog i pasivhog subjekta krivi¢nog
dela vrsilo se neformalnim putem, uglavnhom na osnovu inicijative okrivlje-
nog odnosno njegove porodice. | danas u manjim i konzervativnim sredinama
postoje ,videni ljudi” koji pruzaju pomo¢ suprotstavljenim stranama radi izmi-
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renja. Ukoliko bi izmirenje urodilo plodom, tako $to bi okrivljeni nadoknadio
Stetu oStecenoj strani, pokazao kajanje i korektan odnos nakon ucinjenog
dela, ili ispunio neku drugu obavezu, onda se ta okolnost mogla ceniti kao
olaksavajuca, odnosno narocito olak3avajuca okolnost prilikom odmeravanja
kazne, sa moguénosc¢u ublazavanja kazne u zakonom propisanim granicama.
Znadi, i ranije je ,poravnanje” sklopljeno bez neke posebne procedure imalo,
odnosno moglo imati, izvesnu krivicnopravnu tezinu. Sa stanovista naseg
novog KZ poravnanje zaklju¢eno izmedu ucinioca i oSte¢enog, bez obzira $to
mu nije prethodio neki poseban postupak i bez obzira na formu u kojoj se
sreCe, pod uslovom da ga je ucinilac ispunio, moze predstavljati fakultativni
osnov za oslobodenje od kazne (samo za krivi¢na dela sa propisanom novca-
nom kaznom ili zatvorom do tri godine), ali se moze ceniti i kao olak3avajuca,
odnosno narocito olaksavaju¢a okolnost prilikom odmeravanja kazne onda
kada sud smatra da nema mesta oslobodenju od kazne, ili kada je u pitanju
krivicno delo za koje se ne moze koristiti beneficija iz ¢l. 59 KZ (krivicno delo
za koje je propisana kazna zatvora preko tri godine).

Ipak, mislimo da bi i odredbe iz glave Ill Zakona o posredovanju - medija-
ciji, od ¢l. 8 do ¢l. 11, mogle imati izvesni znacaj u vezi sa zaklju¢enjem porav-
nanja izmedu ucinioca i oste¢enog u smislu odredbe ¢l. 59 KZ. Naime, zami-
slive su situacije da se ucinilac usled nedovoljno iskustva, ili straha od reak-
cije oStecene strane, ili nekih drugih razloga ustrucava da ucini ,prvi korak”
U pravcu sporazumnog reSavanja nastalog spornog odnosa. Zato zaintereso-
vanim licima (u ovom slucaju uciniocima) stoji na raspolaganju da se obrate
posrednicima do kojih mogu doci na osnovu spiskova posrednika koje vode
predsednici sudova odnosno stareSine drugih organa (¢l. 19 i 21 Zakona o
posredovanju-medijaciji). Ukoliko se postupak posredovanja okonca zaklju-
Cenjem sporazuma i ukoliko ucinilac ispuni sve obaveze preuzete tim spora-
zumom, ispunjeni su uslovi za primenu oslobodenja od kazne na osnovu ¢l.
59 KZ, naravno ukoliko sud oceni da je prema uciniocu opravdano primeniti
taj institut. Ovakvo postupanje je posve legalno jer je u ¢l. 1 Zakona o posre-
dovanju - medijaciji propisano da se tim zakonom, izmedu ostalog, odreduju
pravila postupka posredovanja — medijacije u spornim odnosima u krivi¢nim
stvarima u kojima strane mogu slobodno da raspolazu, a za koja nije propi-
sana isklju¢iva nadleznost suda. Time je ,u nasem pravnom sistemu stvoren
pravni osnov za posredovanje i mirenja ucinioca i zrtve u krivi¢nim stvarima”“
(Konstantinovi¢-Vili¢, Kosti¢, 2006: 249).
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Istini za volju, pomenute odredbe Zakona o posredovanju - medijaciji
imaju viSe smisla kada su u pitanju postupci koji se vode po privatnoj tuzbi,
jer su to ,pravi” slu¢ajevi u kojima postoji moguénost slobodnog raspolaga-
nja stranaka. Medutim, argumentacija koju smo naveli, pre svega ona koja
se odnosi na to da za zaklju¢enje poravnanja nije potreban nikakav poseban
postupak, ukazuje da se poravnanje izmedu ucinioca i oSte¢enog u smislu
odredbe ¢l. 59 KZ moze postici i procedurom koja je propisana Zakonom
0 posredovanju — medijaciji. Jer, ako je valjano poravnanje postignuto bez
nekog posebnog postupka, tim pre je valjano ono do kojeg se doslo procedu-
rom koja je zakonom predvidena za mirno re$avanja sporova. Stavi$e, moglo
bi se redi da je sa stanovista principa pravne sigurnosti pozeljnije da se do
poravnanja izmedu ucinioca i oStecenog dode na osnovu postupka predvide-
nog Zakonom o posredovanju — medijaciji.

Poravnanje ucinioca i oste¢enog iz ¢l. 59 KZ ima svoj puni smisao samo
ukoliko je u pitanju krivicno delo koje se goni ex officio. Kada je u pitanju kri-
vi¢no delo kod kojeg se progon vrsi ex privato, za oCekivati je da ce se, ukoliko
dode do poravnanja izmedu ucinioca i oStecenog, krivi¢ni postupak okoncati
odustankom ostecenog, koji obnasa duznost privatnog tuzioca, od privatne
tuzbe. Tim povodom podsec¢amo da je u ¢l. 447 vazeceg Zakonika o krivicnom
postupku propisana moguénost da sudija zakaze tzv. rociste radi mirenja, za
krivicna dela koja se gone po privatnoj tuzbi, u skracenom postupku. Ovo roci-
Ste treba da dovede do izmirenja osumnji¢enog i privatnog tuzioca i do povla-
Cenja privatne tuzbe. Kao $to vidimo i ovom mogucnosc¢u se aludira na neku
vrstu ,poravnanja“ izmedu ucinioca i oSte¢enog, ali sa nesto drugacijim dej-
stvom od onog koje je predvideno u ¢l. 59 KZ. No i pored recenog, zamislivi su,
barem hipoteticki, slucajevi da se ucinilac i osteceni, koji ujedno vrsi i procesnu
funkciju privatnog tuzioca, poravnaju bez da ugovore povlacenje tuzbe. Takvo
poravnanje moglo bi se, uz ispunjenost ostalih uslova, ceniti prema ¢l. 59 KZ.

Sledeca dilema koja se javlja u vezi sa poravnanjem iz ¢l. 59 KZ jeste: o
¢emu se sve ucinilac i oSte¢eni mogu sporazumeti, odnosno, bolje receno, koje
se to obaveze uc¢iniocu mogu nametnuti poravnanjem? Zanimljivo je ukazati
da se ugovor o poravnanju iz ZOO smatra punovaznim ukoliko se poravna-
nje odnosi na imovinske posledice krivicnog dela (¢l. 1092 st. 2). Poravnanje
ucinioca i oSte¢enog moze se odnositi ne samo na imovinske, ve¢ i na neimo-
vinske posledice krivicnog dela, s tim da je vrlo verovatno da ¢e se u praksi
najcesce odnositi na naknadu imovinske Stete. Kako se to primecuje u litera-
turi, ovim je prosirena ,mogucnost naknade Stete za Zrtvu u toku samog kri-
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vi¢nog postupka, obzirom na to da je najces¢i predmet sporazuma ucinioca i
zrtve kompenzacija Stete i da se Zrtva, radi ostvarivanja kompenzacionog zah-
teva, najcesce upucuje na parni¢ni postupak, koji je dugotrajan i u velikoj meri
neizvestan u pogledu krajnjeg rezultata” (Sokovi¢, 2007: 123). Od neimovinskih
obaveza ucinilac poravnanjem moze preuzeti na sebe da se izvini oStecenom,
da izvrsi ispravku iznete informacije kojom je naskodio oSte¢enom itd.

Izneta argumentacija nam govori da za primenu poravnanja iz ¢l. 59 KZ
nije potrebna ni posebna procedura niti posebna forma. Imajuci u vidu nje-
gov neformalni karakter, dovoljna je i ova jedna zakonska odredba. Uz to,
od pomod¢i mogu biti i odredbe ZOO i Zakona o posredovanju — medijaciji, o
¢emu smo, Cini nam se, dali valjane razloge.

Na kraju, osvrnu¢emo se na jedan prigovor koji se u literaturi upucuje
poravnanju ucinioca i oste¢enog, a kojim se aludira na to da se ucinilac oba-
vezuje na nesto, s tim da njegova krivica nije utvrdena (Simovi¢-Hiber, 2009:
252). Na doktrinarnom nivou ovaj prigovor je principijelan. Naime, preuzima-
nje i ispunjenje odredenih obaveza prema oSte¢enom pre okoncanja krivic-
nog postupka moze biti posmatrano kao svojevrstan in priznanja ucinioca.
Ipak, izneti prigovor prakti¢no nema neki veci znacaj bar iz dva razloga.

Prvo, u postupku sklapanja poravnanja ucestvuju akteri krivicnog dela.
Njima su najbolje poznate okolnosti pod kojima je delo izvrSeno. Ve¢ smo
rekli da je za ocekivati da e se u praksi sporazum ucinioca i oSte¢enog uglav-
nom zakljucivati uz uzajamno popustanje. U najve¢em broju slucajeva i uci-
nilac i oSteceni su svesni svoje uloge u ostvarenju krivicnog dela, ali i pozicija
u kojima se nalaze nakon njegovog izvrsenja, narocito ukoliko do poravnanja
dolaze uz pomoc¢ trecih lica. U skladu sa tom svojom, manje-vise pouzdanom
predstavom, oni Ce stipulisati prilikom zakljuenja poravnanja i time na najbolji
moguci nacin zastupati svoje interese. Ne treba ziveti sa iluzijom da su ucinioci,
odnosno ljudi generalno, ,toliko naivni” da ¢e uvek, bezrezervno i nepromi-
Sljeno preuzimati odgovarajuce obaveze, a da pri tome nisu svesni svoga polo-
Zaja za vreme i nakon izvrsenja krivicnog dela. Ovim ne negiramo suprotne
situacije — da neko pogresno proceni svoju poziciju i prihvati sve sto se trazi od
njega. Ipak, po nekoj zivotnoj logici, takvi slucajevi bi¢e veoma retki.

Drugo, Cinjenica da je zaklju¢eno poravnanje izmedu ucinioca i oStece-
nog ne znaci da ¢e ucinilac u krivicnom postupku biti oglasen krivim. Ukoliko
bi kojim slu¢ajem sud oslobodio ucinioca optuzbe isti bi mogao prema oste-
¢enom u parni¢nom postupku da ostvari svoja prava, kao na primer da trazZi
povracaj datog, naknadu materijalne Stete, pravi¢nu naknadu za pretrpljene
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dusevne bolove usled povrede ¢asti i ugleda (¢l. 200 ZOO), objavljivanje pre-
sude (¢l. 199 Z0OO0), itd.

Nezavisno od ova dva razloga, mislimo da nema potrebe da se iskazuje
neka preterana ,bolecivost” za to Sto se ucinilac obavezuje na nesto bez da je
utvrdena njegova krivica. Ipak je osteceni taj Cije je ,kakvo li¢no ili imovinsko
pravo krivicnim delom povredeno ili ugrozeno” (¢l. 221 st. 1 ta¢. 6 Zakonika o
krivicnom postupku) i kojem krivicno pravosude ve¢ duze vremena ne posve-
¢uje dovoljno paznje.

Takode, treba imati u vidu da kod restorativne pravde, koncepta koji je
duboko utkan u odredbu ¢l. 59 KZ, centralno mesto ne zauzima iskaz o tome
$ta je dokazano, vec se naglasak stavlja na ,/podatke kakvim ih vide strane’ u
pokusaju da se u prvi plan iznesu znacenja koja predmetni postupci imaju za
ucesnike u procesu. Jer, ¢esto nisu sami postupci ono 5to je predmet spora,
vec znacenje tih postupaka, Sta se njima htelo, kako je do njihovog ispoljava-
nja doslo” (Christie, 2006: 8). Citirano misljenje moze posluziti i kao dodatni,
teorijski argument za dezavuisanje iznetog prigovora, s tim da je re¢ o argu-
mentu koji znacajno odstupa od klasi¢ne krivicnopravne logike, koja postu-
lat dokazivanja krivice (odnosno ,obaranja” pretpostavke nevinosti) smatra
neprikosnovenim.

Zakljuéna razmatranja

Problematika reforme sistema krivicnog pravosuda i, s tim u vezi, kritika
onih ¢inilaca koje ovaj sistem tradicionalno opravdavaju, imala je za posledicu
to da se u nekim teorijiskim promisljanjima pruza ,prima facie podrska onim
alternativama krivicnog pravosuda kao 3to je restorativna pravda” (Bennet,
2008: 20). Ovo ne treba da cudi, jer koncept restorativne pravde pruza velike
mogucnosti. Sumarno posmatrano, restorativna pravda pociva na slede¢em:
a) posvecenosti krivicnog pravosuda potrebama Zrtve; b) posvecenosti krivic-
nog pravosuda potrebama ucinioca za ponovno prihvatanje (reacceptance) i
ponovno ukljucivanje (reintegration) u zajednicu; c) obavezi ucinioca da izvrSsi
nadoknadu zrtvi; d) ostvarivanju prethodno navedenih ciljeva na najbolji
nacin, ostavljanjem po strani pravosudnih pitanja ,dokle god je moguce da
gradani to sami srede” (Bennet, 2008: 21). U ovim postulatima mogu se iznaci
odgovori za odredene probleme na koje tradicionalni, odnosno represivni kri-
vi¢nopravni pristup nema adekvatne odgovore. Zbog toga treba podrzati sve
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one koncepte u kojima su izraZzene ideje restorativne pravde. Oni predstavljaju
jo$ jednu mogucénost vise za pravosudni sistem.

U tom kontekstu treba videti, razumeti i primenjivati poravnanje ucinioca
i ostecenog iz ¢l. 59 KZ. Njime se, zajedno sa drugim krivi¢nopravnim institu-
tima koji odrazavaju ideje restorativne pravde, a koje smo spomenuli u uvod-
nim redovima ovog rada, nastoji poboljsati sveukupni polozaj oste¢enog u
krivichom zakonodavstvu Srbije. Istina, taj doprinos je skroman, narocito ako
se ima u vidu da teorija, a posebno praksa nije naklonjena, bar ne u dovoljnoj
meri, svim ovim restorativnim mehanizmima koje poznaje nase pravo. Razlog
za to verovatno lezi u nepoznavanju i nerazumevanju svih onih moguénosti
koje ovi mehanizmi pruzaju, odnosno mogu da pruze ili, bolje receno, zato
$to se standardi restorativne pravde cesto vide kao ,neodredene vrednosti i
manjkave specifi¢nosti” (Kosti¢, 2007: 13). Primeceno je u literaturi i da ,domaci
stru¢njaci i naucni radnici izrazavaju odredenu dozu skepticizma/ bojazni u
pogledu primene restorativne pravde kao nacina reagovanja na kriminalitet”
(Copi¢, 2007: 25). Izneto misljenje svakako da odslikava pravo stanje stvari i
kada je re¢ o poravnanju ucinioca i oste¢enog kao fakultativnom osnovu za
oslobodenje od kazne.

Sve ovo, u stvari, implicira na zaklju¢ak da je kod nas jo$ uvek, kao domi-
nantan, prisutan konzervativni pogled na kriminalitet i mehanizme njegovog
suzbijanja. Postulati restorativne pravde dozivece svoju punu afirmaciju tek
onda kada promenimo svoju filozofiju posmatranja kriminaliteta, kada uvi-
dimo da retribucija i represija nisu jedini, a u odredenim slu¢ajevima ni naj-
znacajniji (kod laksih krivi¢nih dela) odgovori na kriminalno ponasanje ljudi.

Literatura

Bennet, C. (2008) The Apology Ritual: A Philosofical Theory of Punishment. New York:
Cambridge Press.

Christie, N. (2006) Odgovori na gubitke. Temida, 1, str. 5-11.

Copi¢, S. (2007) Pojam i osnovni principi restorativne pravde. Temida, 2, str. 25-35.

Damaska, M. (2004) Napomena o sporazumima u kaznenom postupku. Hrvatski ljeto-
pis za kazneno pravo i praksu, 1, str. 3-20.

Gavrielides, T. (2007) Restorative Justice Theory and Practice: Addressing the Discre-
pancy. Helsinki: HEUNI.

46



Temida

Konstantinovi¢-Vili¢, S., Kosti¢, M. (2006) Penologija. Nis: Sven.
Kosti¢, M. (2007) Uspostavljanje standarda za restorativnu pravdu. Temida, 2, str. 5-14.

Krivi¢ni zakonik. ,Sluzbeni glasnik Republike Srbije”, brojevi 85/2005, 88/2005,
107/2005, 72/2009 i 111/2009.

Perovi¢, Z. (2009) Poravnanje Zrtve i ucinioca krivicnog dela. U: S. Bejatovi¢ (ur.) Pojed-
nostavljene forme postupanja u krivicnim stvarima i alternativne krivi¢ne sankcije. Beo-
grad / Zlatibor: Srpsko udruzenje za krivicnopravnu teoriju i praksu / Intermex, str.
217-228.

Simovi¢-Hiber, 1. (2009) Nova shvatanja o poloZaju Zrtve u krivicnopravnoj teoriji i
procesnom pravu i alternativne krivi¢ne sankcije (ili mere). U: S. Bejatovic¢ (ur.) Pojed-
nostavljene forme postupanja u krivicnim stvarima i alternativne krivi¢ne sankcije. Beo-
grad / Zlatibor: Srpsko udruzenje za krivicnopravnu teoriju i praksu / Intermex, str.
235-253.

Sokovig¢, S. (2007) Alternativne krivi¢ne sankcije, relevantni medunarodni pravni stan-
dardi i novo krivi¢cno zakonodavstvo. U: S. Bejatovic (ur.) Pravni sistem Srbje i standardi
Evropske Unije i Saveta Evrope. Kragujevac: Pravni fakultet, str. 113- 130.

Stojanovi¢, Z. (2009) Pojednostavljene forme postupanja u krivi¢nim stvarima i alter-
nativne krivicne sankcije. U: S. Bejatovi¢ (ur.) Pojednostavljene forme postupanja u kri-
vicnim stvarima i alternativne krivicne sankcije. Beograd / Zlatibor: Srpsko udruzenje za
krivicnopravnu teoriju i praksu / Intermex, str. 11-29.

Skuli¢, M. (2009) Alternativne krivi¢ne sankcije — pojam, moguénosti i perspektive.
U: S. Bejatovic (ur.) Pojednostavijene forme postupanja u krivicnim stvarima i alterna-
tivne krivicne sankcije. Beograd / Zlatibor: Srpsko udruzenje za krivicnopravnu teoriju
i praksu / Intermex, str. 30-57.

Zakonik o krivicnom postupku. ,Sluzbeni list SRJ* broj 70/2001, 68/2002, ,Sluzbeni
glasnik Republike Srbije”, brojevi 58/2004, 85/2005, 115/2005, 46/2006, 49/2007,
122/2008, 20/2009, 72/2009 i 76/2010.

Zakonik o krivicnom postupku. ,Sluzbeni glasnik Republike Srbije”, brojevi 46/2006,
49/2007 i 122/2008.

Zakon o obligacionim odnosima. ,Sluzbeni list SFRJ", brojevi 29/78, 39/85, 45/89,
57/89, ,Sluzbeni list SRJ*, brojevi 31/93, 22/99, 23/99, 35/99 i 44/99.

Zakon o posredovanju — medijaciji. ,Sluzbeni glasnik Republike Srbije”, broj 18/2005.

47



Emir Corovi¢

Emir Corovi¢

Settlement between the offender and the victim
according to the Criminal Code of Serbia

The Criminal Code of the Republic of Serbia from 2005 (which went into effect
on January 1st, 2006) has envisaged a particular basis for remittance of punishment
which had been unknown in our criminal law. It is about settlement between the
offender and the victim, an institution reflecting ideas of restorative justice. Altho-
ugh the settlement between the offender and the victim offers great possibilities,
it has not received enough attention in our criminal law literature. We usually come
across perfunctory elaboration of the matter, which is justified by insufficient regula-
tions. Thus numerous questions and dilemmas related to the implementation of this
institution are being opened, so we will try to give answers to these questions in this
paper, that is, to give some solutions for the dilemmas, relying on the positive law of
the Republic of Serbia.

Keywords: settelement, perpetrator, victim, restorative justice.
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The appropriateness of restorative justice (RJ) for gendered violence offences such as
domestic violence and sexual assault has always been and still is highly contested.
This paper focuses on the appropriateness of RJ measures in addressing sexual assault,
primarily with reference to experience of restorative dialogues as practiced at the Centre
for Victims of Sexual Assault in Copenhagen, and it takes a feminist approach to the
application of RJ measures to sexual assault. Within this framework, the paper tackles
two issues in particular: the privacy element of RJ versus the public aspect of the criminal
justice system (CJS), and the intersection of the CJS and RJ in cases of sexual assault. In
relation to the relationship between CJS and RJ, the authors argue that RJ could be used
for victims of sexual assault, not primarily as part of diversion programmes, but when
offered apart from and/or parallel to the CJS. In relation to the private/public debate, the
authors argue that while RJ encounters, by taking place in highly confidential settings,
might have a negative impact on efforts by women’s movements to move violence
against women out of the private and into the public realm, creating high standard
alternatives for individual women who are in need of support and constantly generating
public debate about gendered violence is a good feminist response to this complex issue.
Keywords: sexual assault, restorative justice, victims, women’s movement.

Although rape and sexual assault are sometimes used interchangeably in the literature, rape
has a more legal connotation, whereas sexual assault refers to a continuum of behaviour that
includes rape, but also encompasses any unwanted physical contact of a sexual nature. We
will therefore use the term sexual assault to denote assault of a sexual nature perpetrated
against adult women either by strangers or acquaintances and family members.
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Setting the stage

The appropriateness of restorative justice (RJ) for gendered violence
offences such as domestic violence and sexual assault has always been
highly contested. Daly and Stubbs (2006) have summarised the debate
taking place between the proponents and opponents of applying RJ to
domestic and sexual violence cases. The main arguments put forward by
the proponents are: the opportunity for victims to participate and engage
in the process and receive validation for their own story, for the offenders
to take due responsibility for their actions, and for the ‘community’ to have
its relationships repaired. Opponents caution against the compromising of
victims’ safety, the potential manipulation of the process by the offender, the
pressure on the victims to participation and agreement, and the (perceived)
incompatibility of RJ with the women’s movement goal of establishing
violence against women as a public crime.

This paper will focus on the appropriateness of RJ measures in addressing
sexual assault (domestic violence needing additional careful analysis)®. Being
part of both the feminist movement and RJ movement, we will approach the
issue from both these perspectives. The paper relies mainly on the experience
with restorative dialogues as practiced at the Centre for Victims of Sexual
Assault in Copenhagen, therefore the point of view is necessarily partial. The
paper is concerned only with the impact of sexual assault and RJ interventions
on victims (mainly women), although RJ aims to benefit offenders as well as
victims (as is also the case in the restorative dialogues practice at the Centre
for Victims of Sexual Assault). Within our approach we focus on two specific
issues in particular: the privacy of RJ versus the public aspect of the CJS and
the intersection of the CJS and RJ in cases of sexual assault.

Justice and victims of sexual assault: contextualising the debate

Theo Gavrielides (2007) in his book Restorative Justice Theory and
Practice: Addressing the Discrepancy has summarised the main six fault-lines
of conflicts within the RJ movement as being debates around: a) definitions
of RJ - emphasising outcomes versus process, b) involvement of stakeholders

2 For research on domestic violence cases see: Pelikan, C. (2000) and Pelikan, C. (2002).
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- how many people should participate, ¢) implementation of RJ — within or
outside the CJS, d) whether RJ is a new paradigm or a complementary model
of justice, f) whether it is an alternative punishment or an alternative to
punishment, and finally e) what are the principles of RJ and their flexibility.

Another fault-line debate taking place at the intersection of the RJ and
feminist movements is the appropriateness of RJ for different types and
ranges of crime, including gendered violence cases. Daly and Stubbs (2006)
have analysed and summarised five areas of feminist engagement with RJ
as being: a) theories of justice, b) the role of retribution in criminal justice,
¢) studies of gender (and other social relations) in RJ processes, d) the
appropriateness of RJ for partner, sexual or family violence, and f) the politics
of race and gender in making justice claims. They point out that feminist
engagement has focused almost exclusively on the appropriateness of RJ for
sexual, partner or family violence. In this debate participate the proponents
of RJ for all types of crimes, women’s movement activists who are against
the application of RJ in cases of gendered violence, and also a more nuanced
group of researchers and activists who take seriously both the positive results
and the concerns about applying RJ to these cases.

On the one hand, the main arguments against the application of RJ to
gendered violence cases are that these types of crime are too serious to be
dealt with by RJ measures. Instead, the most severe of measures should
be taken (Lewis et al., 2001), and response to sexual assault should ‘combine
elements of meaningful censure of the behaviour and protection of the
victim against further abuse, alongside measure to reduce the likelihood of
reoffending and reintegrate the offender into society (Hudson, 2002: 626).
Opponents also caution against the compromising of the victims’ safety after
the mediation process (Zellerer, 1996), the potential manipulation of the process
by the offender due to inequality of power, potential for future abuse, and the
pressure on the victims to participation and agreement (Hughes, Mossman,
2002). Although traditionally there have been concerns that RJ approaches
like mediation (especially conferencing) following sexual offences creates too
great a risk of re-victimisation, as Kathleen Daly (2002) notes, a conference can
provide satisfaction for the victim because it means that the offender has made
an admission as to what has taken place. Daly is right to argue that, ‘one can
neither fully endorse nor disparage RJ processes in responding to sexualized
violence or other gendered harms’ (Daly, 2002: 85). As with other crimes of
serious violence, the expertise of the facilitator and those involved in the pre-
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conference phase, as well as follow-up, will largely determine whether the risk
of further harm is too great. Another serious argument against the application
of RJ is the concern that if these cases go from the private realm of home or
similar familiar environments into the private and confidential realm of RJ, then
the entire struggle of the women’s movement “the private is political” will be
endangered (Coker, 2002; Shroeder, 2005).

On the other hand, the arguments in favour of applying RJ to cases of
gendered violence are several. The main argument focusing on outcomes is
the failure of the CJS to provide good solutions for such cases. This failure
includes low prosecution rates, low conviction rates and re-victimisation (or
secondary victimisation) of women during proceedings. The failures of CJS in
the case of gendered violence are well documented (Dobash, Dobash, 1992).
On a more ontological level, Catherine MacKinnon (1989) and Carol Smart
(1989, 1995) have argued that law is fundamentally male in structure, and
therefore always on the side of power. Smart (1995) reviews the construction
of rape in law as phallocentric, as based on the unquestionable existence
of the sexual male drive and women'’s ability to control it. This reveals the
dependence of the law on stereotypes of male and female sexual roles and
therefore its obsession with issues of provocation (did the woman provoke
the man), consent (was the women willing to have sex) and resistance (did
the woman struggle against it) (O’'Donovan, 1993). In other words, to obtain a
conviction, women must become the ‘ideal victim’ (Christie, 1986) (read: sober,
asexual, virgin, married, religious, modest, non-provocative and so on).

Many women feel that police and court procedures contribute to creating
a continuation of the powerless and passive position in which they were
already put by the offender. While acknowledgment of guilt by the offender
would be an important step for an assaulted woman’s healing process,
the features of the trial system work constantly against it. The system is by
definition concerned with the offence committed and the person who
committed the offence, and not with the damage done to the woman. The
woman suddenly becomes a witness to the crime, not the target of the
crime. Once her testimony has been given, the system takes over and she
has no more say and no power to influence the outcome of the case. In fact,
her credibility is often questioned to such an extent that she feels she is the
suspect and not the victim. The crime is regarded as a violation of the law and
the state, not a violation of her (Christie, 1977), and therefore justice focuses
on determination of guilt, not on restitution of the assaulted woman (Zehr,
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1990). It comes not as a surprise than the fact that many victims experience
the trial process of cross-examination as re-traumatising (Mossman et al.,
2009; Kelly et al., 2005; Temkin, Krahé, 2008).

An additional argument in favor of RJ measures, is that such crimes are
more effectively addressed within family units and small communities, where
participants are not bound by rules of evidence and criminal procedure.
Alison Morris (2002) argues that extended families are better placed than
professionals to prevent the recurrence of abuse, to arrange networks
of support and surveillance, and to represent a disapproval of criminal
behaviour. Judith Herman (2005) found that victims of sexual assault wanted
condemnation for the offence, which they recognized as an attempt to
degrade and dishonor. What they were looking in the aftermath was therefore
‘the restoration of their honor and reestablishment of their own connections
with the community’ (Herman, 2005; 585). Nevertheless, Morris raises the
concern that families might trivialise abuse, be unsupportive and blame the
victim, and the fact that some families are inclined to protect their men at the
expense of their women and children. For this reason, the involvement of a
family violence expert in a group conference is essential.

Women are currently reporting rape more often than before, and the police
and CJS are improving the ways in which they deal with women complainants.
Nevertheless, although the CJS has overall become more respectful of victims
and has slowly been changing its gender stereotypes, the fact remains that
it will always demand proof beyond reasonable doubt before punishing an
offender. However, in sexual assault cases there are most often no independent
witnesses to sexual assault and no physical evidence to support a victim’s claim.
In most western jurisdictions, improvements in the system and an increase
in the number of women reporting the crime have not been reflected in a
corresponding rise in convictions (Lea et al., 2003; Kelly et al., 2005).

It is therefore a logical conclusion that another response and an
alternative approach are required. Many facets of RJ would seem to be of
immediate benefit in sexual assault cases. Research world-wide point to good
results on the matter. For example, evaluations of the South Australia Juvenile
Justice Project (SAJJ) found that conferences seem to be particularly useful
for sexual offences between a victim and offender where there is (was) a
relationship (Daly, 2002). Similarly, Morris and Gelsthorpe (2000) have argued
that RJ as practiced in family violence cases can address power imbalances
but ensuring procedural fairness and by explicitly challenging the power of
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the male partner. Another program with adult sex offenders, has been until
recently, the Arizona RESTORE program (Responsibility and Equity for Sexual
Transgressions Offering a Restorative Experience). Research shows, that
many cases resulted in an agreement to reparation for the victim, including
compensation, community service, and a formal apology, where appropriate
treatment for the offender, and supervision by a community board of the
agreement, a breach of which resulted in referral back to prosecution (Koss
et al., 2003). As mentioned above, there are also several concerns about the
application of RJ to sexual assault cases. In the following section we will
propose a framework in which to do so, albeit through addressing only two of
the main concerns of the feminist movement.

Restorative justice and sexual assault cases:
proposing a framework

The integration of RJ philosophies and gendered violence is not an easy
one. We will here only address two main issues: the privacy of RJ versus the
public aspect of the criminal justice system® and the intersection of the
criminal justice system and RJ in cases of sexual violence.*

On the one hand, RJ settings are very important for the victims of sexual
assault because the RJ process is private and confidential, and concerns of
privacy have very high priority in reasons given by women for not reporting
sexual assault. In other words, given that most sexual assault victims choose
not to deal with the police and courts, such a programme could potentially be
a viable option for a large group of sexual assault victims.

On the other hand, the same reasoning can turn against women, because
if we apply RJ to these cases outside the CJS, then privatisation of gendered
violence occurs (Weinstein, 1996; Coker, 2002; Shroeder, 2005). We must be
mindful of the women’s movement struggle to bring violence against women
from the private sphere of home and family to the public sphere of the CJS
(Schroeder, 2005). In other words, women need constant acknowledgement
that the harms suffered in domestic and familiar environments or intimate

3 For an expanded paper and detailed debate on the risks and benefits of the ‘privatisation’ of

justice see Schroeder, A. (2005).

For a very interesting analysis of the relationship between restorative justice application in
cases of sexual violence and abolitionist movement see Hudson, B. (1998).
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relationships are ‘crimes’, and as such must be dealt with and be validated by
robust processes of justice (Hudson, 2002; Benhabib, 1992). Furthermore, there
is the risk that RJ might be encouraged by states to shift responsibility from
their own neglect of sexual and other social inequalities, leaving individuals
alone to deal with societal problems (Coker, 2002; Hudson, 1998, 2002, 2006).
At the same time, RJ might fail to address societal interests and to generate
adequate social change (Schroeder, 2005).

Other feminists have challenged feminist uses of criminalisation strategies
of harsh penalties, which rest on naive beliefs that criminal law has the
capacity to bring about social change and that imprisonment promotes a safer
society (Snider, 1998; Martin, 1998). They raise concerns that feminist reforms
of the 1970s and 1980s have not empowered women. While women'’s groups
have successfully lobbied for legal reform, especially in cases of gendered
violence, these legal reforms have failed to be translated into implementation.
The results in these cases world-wide are low rates of reporting, charging,
prosecution, and conviction on the one hand, and increased convictions of
racial and other minorities on the other (Snider, 1998; Koss, Bachar, Hopkins,
2003; Koss, 2006; Daly, Stubbs, 2006).

It is therefore of paramount importance to keep these issues in mind
while mediating or facilitating cases of gendered violence in the private
realms of RJ. Despite the confidentiality code, the mediators should bear in
mind the societal interest, especially efforts by the women’s movement to
make these cases public — not necessarily concrete cases, but statistics must
be generated regularly and shared publicly. There is indication that broader
(than mediation) models of RJ like conferencing or circles may be better at
including community and representing therefore society’s interest on the
matter. The harm caused is understood better through using discursive
processes, such as victim impact statement at a trial and RJ conferencing in
the presence of the offender’'s community (Hudson, 2002). At the same time,
while protecting the identity of the women, human stories can be shared
through research writing, presentation in conferences, media interviews, or
interaction with civil society and government. Some of the practitioners with
an interest in writing and research have also been very helpful in sharing their
work with the academic sphere and civil society in general (see Madsen, 2004,
2005, 2007, 2009; Gustafson, 2005).

The second issue, strongly related to the first one, is how should the two
systems interact? Comparison between RJ and the CJS, and emphasis on the
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advantages of the former with regards to gendered violence cases, sounds
easy — particularly in light of the failure of the latter. We would nevertheless
like to caution against easy and general statements that RJ works magically
in all these cases. Practitioners in the field know how difficult this process is
(Umbreit, 2001). Indeed, we would argue that extreme attention must be paid
to the standards and methods employed in such mediation cases given the
complexity of the issue. In her paper on RJ and gendered violence, Hudson
(2002) concludes that questions of range of crime dealt with by RJ programmes
and questions of standards cannot be dealt with in isolation. At the same time,
the wider the range of offences dealt with by RJ, the more it may merge with
the CJS. Daly (2002), in her review of cases from the South Australia Juvenile
Justice programme, says that in these cases the aim cannot be diversion
from court, but a better offer of whatever the court is offering (retribution,
rehabilitation, individual and public protection). It is important to bear in
mind that RJ mechanisms can also be used independently of the legal system
(Gustafson, 2005; Madsen, 2004, 2009) - for example, mediation can take place
during all the stages of a crime, even when a sentence has already been issued.

Based on these arguments, we can therefore reason that mediation
should not take place as diversion from the court but parallel to it, and, instead
of criticising the CJS, RJ should inform its revision of practice and improved
implementation, especially in cases of gendered violence. Women who
find the courage to report and demand prosecution of the offender should
be granted the right to prosecution leading to a criminal trial, alongside
mediation or conferencing. Mediation or conferencing would be offered only
in case the victim expresses openly the desire for it, after a fully informed
session on its advantages and disadvantages. Clearly, both the prosecution
and the mediation team would be informed by a specialised team, including
medical and welfare staff. The combination of the two (trial and RJ approach)
could be a good measure of control against secondary victimisation and could
allow the woman a forum in which to narrate her story outside the legal and
standard framework, while clearly pursuing her need for a public denunciation
and prosecution of the crime. On the other hand, women who do not want to
report the case and go through the whole system (police, court, prosecution)
should have the option to deal with the matter in another way, the restorative
way. In the following we will introduce the way in which the Centre for Victim
of Sexual Assault in Copenhagen deals with these cases.
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Restorative dialogues in sexual assault cases:
making things happen

The Centre for Victims of Sexual Assault is a one-stop centre situated
at the University Hospital of Copenhagen. The Centre was set up in 2000
by parliamentary resolution - after many years of political pressure from
women’s organisations — in order to provide a coherent and interdisciplinary
service for women and men (from the age of 15) who had been exposed to
rape or attempted rape.> Annually, approximately 250-300 women (and a few
men) contact the Centre; 60% of the women are below the age of 25 years,
65% are acquainted with the offender prior to the assault and one third of the
women report the assault to the police (Center for Voldtaegtsofre 2005, 2006,
2007, 2009).

A team of doctors, nurses, psychologists and social counsellors provides
medico-legal examination, medical treatment in the acute phase followed up
by short- or long-term psychological treatment and social counselling. The
Centre works independently, but in collaboration with the Institute of Forensic
Medicine and the police in cases where the assault has been reported.
By offering professional and skilled medical and psycho-social treatment
immediately after the traumatic experience, the Centre aims to help the
women regain power and control over their lives and to reduce the risk of
further victimisation.

In 2002 restorative dialogues were introduced as a response to several
requests from women wanting to face the offender (Madsen, 2004). Facilitated
restorative dialogues were implemented as a part of the psycho-social
treatment and rehabilitation scheme. On an annual basis, approximately
15 women who contact the Centre are referred to a facilitator.® Since the
possibility of restorative dialogues after a sexual assault has become public,
the Centre also receives calls from women outside the hospital. One third
of the women eventually have a face-to-face dialogue with the man who
assaulted them.

Based on a report (Madsen, 2005) about restorative dialogues for 16 cases
referred to the facilitator during 2004, we have seen that 11 of the 16 women

> The Centre only takes in persons exposed to sexual assault within 72 hours after the assault.

6 The facilitator is a trained victim-offender facilitator employed at the Centre, in charge of

public relations and training.
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who considered a restorative dialogue had not reported the assault to the
police; 15 women reported that they had been exposed to either/or vaginal,
anal and oral rape, while one woman had been exposed to attempted rape.
The majority of the women were between 15 and 24 years old, three women
were between 30 and 49 years old. Each woman was acquainted with the
man who had assaulted her.

Methodology

The Centre, being in the health sector and therefore outside the CJS,
offers certain possibilities and certain limitations. One limitation is that the
Centre is not allowed to contact the offender directly in order to suggest a
dialogue. This can only be done by the ‘patient’ - the woman herself. Writing
a letter or sending a text message is the most common way to make contact.

An essential part of the assessment undertaken by the facilitator is in
anticipating the vulnerable situation of the woman ‘inviting’ the offender to
a dialogue and the possibility of getting a rejection. Taking this initial step
towards a dialogue is, however, a very empowering step for the woman, even
if the journey, as can happen, ends here. No response from the offender is of
course a great disappointment for the women, but the satisfaction of having
done what was in their power to do remains with them.

“I felt a sense of inner tranquillity when | sent that letter, and if he doesn’t
answer at least | know that | took action. | can look myself in the mirror and
say that | did something. Just knowing that is a huge help. It’s a change in my
normal pattern of emotional reaction and | feel really good about it.”

If the offender agrees to meet the woman, a lengthy journey of
preparation begins. The facilitator has several separate meetings with the
woman and the offender, assessing the possibility of a face-to-face meeting
and clarifying the motivations, interests and needs of both. At victim-offender
meetings within the CJS, guilt has already been established and confessed to;
however, this is not always the case when the restorative meeting takes place
outside the CJS. This calls for clarification of the purpose of the restorative
meeting. The parties will be realistically prepared for what can be achieved
and what might not be possible to achieve at a meeting where accounts may
differ and the question of guilt might have to be negotiated. The role of the
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facilitator, emphatic and impartial, will be made clear, as will the overarching
aim of the facilitator, which is to ensure that no further harm is done.

In these circumstances, women and men who, by their own choice,
engage in the unpleasant process of facing each other - and agree to
undertake lengthy preparation with the facilitator — seem motivated, in the
words of Howard Zehr (1990), ‘to make things right’ or to do the right thing.
Mostly for themselves.

What makes the women want a dialogue?

Women who have been sexually assaulted have needs that in many ways
resemble the needs of other victims of violent acts: questions to ask, anger
to show. They want their suffering to be recognised and validated by the one
who has caused it. They want an apology, or justification. They want what
happened to them not to happen to anyone else. They want to get on with
their lives, to live no longer in ‘his’ shadow. They want to feel free and safe
again. They want to add another narrative to the story of the assault and
restore their dignity.

“lwanted a whole lot of answers. | felt as though | knew nothing. | just thought,
why did this happen?... | hope that this will make him be more honest with me
and tell me why it happened. Was it me giving off the wrong signals that made
him just ... Of course you can’t help but think that you were probably partly to
blame yourself.” (Nana)

“It may be selfish, but | want him to feel what I'm feeling. | want him to have
just one sleepless night so that he can get an idea of what it’s like.”  (Camilla)

“I want him to know what he’s done to me. That he’s hurt me all the way in
there where | thought | was invulnerable. He can’t feel my pain, but he needs to
understand the way it has affected me.” (Cecilie)

“I'm interested in this not happening again. | want to ask him what the hell he’s

going to do about it. Iwant to hear if he’s planning on living a life of celibacy or
showing genuine regret and remorse in some way.” (Josefine)
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Outcome

Do women achieve a sense of justice by participating in a restorative
process and a face-to-face meeting? Some women (in the 2004 sample)
expressed that they felt justice whether wholly or partly had been
done. Others were left with a feeling that there had been no reasonable
consequences for what they had been through. Meanwhile, the fact that
none of the women regretted embarking on the restorative dialogue process,
coupled with the satisfaction expressed with the process, indicates that
the option of a restorative dialogue — regardless of the outcome - gave the
women a good feeling merely by participating in the process.

The procedure provides women with a platform from which to address
the men who assaulted them, directly or indirectly, while validating their
desire for retribution and rehabilitation. Forgiveness and reconciliation is not
the aim of the restorative dialogue, nor does it take place. The narratives that
are exchanged, the questions asked and answered, the emotional expressions
(of all kinds) that surface during the meeting do promote conciliation with
what happened. It is however important to recognise that the restorative
dialogues are not a way to end or reach closure of a traumatic experience, nor
an option for all women. But it is a step that some women find helpful to take
in regaining meaning and dignity in their lives after a sexual assault.

Conclusion

In this paper we argued that we should be open to taking a broader
view of possible responses to sexual violence. While advocating RJ as a good
option for these cases, we point out that these justice processes can take
place in many legal contexts (instead of reporting an offence; after an offence
has been dropped by the police/prosecution; parallel with a court process;
and post-sentence). We presented a model and a framework in which RJ can
be practiced mainly with women who have not reported the offence. In such
cases, we argued that practitioners of RJ should make an active effort to bear
in mind the women’s movement struggle to make the private political, and
therefore make statistics available and find ways to share the human stories
while protecting women's privacy.
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We furthermore argued that when the offence has been reported, the
case should be followed in tandem by both systems instead of being diverted;
this will protect the women'’s efforts to obtain justice from the validated and
public CJS, while keeping rates of re-victimisation low by offering a non-
legal forum in which to narrate the story through RJ. The way in which these
parallel efforts would work in practice is not immediately self-evident, but
needs further debate in specific contexts and legislations.

We also argued that, given the complexity and sensitivity of the matter, RJ
must deal with these cases with extreme care and attention in ways that are
appropriate for sexual assault cases. As with other crimes of serious violence, the
expertise of the facilitator and those involved in the pre-mediation or conference
phase, as well as follow-up, will be of key importance. Here we presented
experience from the Centre for Victims of Sexual Assault in Copenhagen, where
lengthy preparation is required when approaching these cases on a one-to-one
basis, making a thorough assessment of each woman’s needs.
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Opasne veze?: Feministicki i restorativni pristup
seksualnom nasilju

Adekvatnost restorativne pravde za krivi¢éna dela vezana za rodno bazirano
nasilje, kao $to su nasilje u porodici i seksualno nasilje, oduvek je bila i jos uvek je
veoma osporavana. Ovaj rad se fokusira na adekvatnost restorativne pravde u
pristupu seksualnom nasilju, prvenstveno sa osvrtom na iskustva restorativnih
dijaloga koji se praktikuju u Centru za Zrtve seksualnog nasilja u Kopenhagenu i
uz feministicki pristup primeni mera restorativne pravde u slucajevima seksualnog
nasilja. U ovom okviru, rad se specificno bavi sa dva pitanja: elementom privatnosti
restorativne pravde naspram javnog aspekta krivicnopravnog sistema reagovanja i
medusobnim ukrstanjem krivicnopravnog sistema i restorativne pravde u slu¢ajevima
seksualnog nasilja. Kada je u pitanju odnos krivicnopravnog sistema i restorativne
pravde, autorke tvrde da bi restorativna pravda mogla da se koristi u sluc¢ajevima
Zrtava seksualnog nasilja, ne primarno kao deo programa diverzije, ve¢ onda kada je
ponudena nezavisno od ili paralelno sa krivicnopravnom procedurom. U odnosu na
debatu privatno/javno, autorke tvrde da dok susreti u okviru restorativne pravde, koji
se obavljaju u visoko poverljivim uslovima, mogu imati negativan uticaj na napore
zenskog pokreta da izmeste nasilje nad Zzenama iz privatnog u javni domen, dotle
kreiranje alternativa visokih standarda za Zene koje imaju potrebu za podrskom i
konstantno podsticanje javne rasprave o rodno zasnovanom nasilju predstavljaju
dobar feministi¢ki odgovor na ovo kompleksno pitanje.

Kljucne reci: seksualni napad, restorativna pravda, zrtve, Zenski pokret.
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Rod i razvoj
ANA Pajvancic-CizeLs*

Uradu se propituju teorije drustvenog razvoja i odgovarajuce dominantne razvojne
prakse (dominantni modeli drustvenog razvoja) iz kriticke feministicke perspektive.
Kao klju¢an problem dominantnog razvojnog modela postavlja se izjednacavanje dru-
Stvenog razvoja sa ekonomskim rastom. Daje se pregled feministickih teorija razvoja od
WID do GAD pristupa i pokazuje da su ove teorije dovele u pitanje ekonomske teorije rasta
uvodenjem koncepta rodnih reZima kao medijatora rasporedivanja ekonomskih benefi-
cija. Od primarnog interesa za ukljucivanjem Zena u procese razvoja, feministicki pristupi
se krecu ka dubljem proispitivanju ovih procesa iz rodne perspektive. Oni tako postaju
istinske kriticke teorije koje doprinose boljoj teorijskoj konceptualizaciji i praktiécnom pla-
niranju humanijeg i odrZivog razvoja za drustvo u celini.
Kljuéne reci: rod, drustveni razvoj, feminizam, ekonomski rast, subjekti razvoja.

Drustveni razvoj i njegove kontraverze

Drustveni razvoj predstavlja jedan od najcesSce koris¢enih, a opet, najne-
preciznije odredenih pojmova, kako u nau¢nom, tako i u svakodnevnom i
politickom diskursu. Razlog tome svakako lezi u vrednosnim konotacijama
drustvenog razvoja koje je obi¢no teSko sagledati sa nekakve ,objektivne”
pozicije. Jednostavno reCeno, ono 5to jeste drustveni razvoj za odredenog
pojedinca, grupu, naciju ili region, moze znaciti stagnaciju ili, ¢ak, nazadova-
nje za druge. U tom smislu mora postojati neka vrsta konsenzusa oko njego-
vih pokazatelja. Pitanje koje iz toga sledi je sledece: ko ima monopol za defi-
nisanje pokazatelja drustvenog razvoja i ko, shodno tome, oseca ili ne oseca
benefite koji iz njega proisti¢u?

Ana Pajvanci¢-Cizelj, MA je asistentkinja na Odseku za sociologiju Filozofskog fakulteta Uni-
verziteta u Novom Sadu. E-mail: ana@nspoint.net.
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Problemi analize drustvenog razvoja nastaju ve¢ pri samim pokusajima
njegovog pojmovnog odredenja. ,Idealno tipski, drustveni razvoj proizilazi
iz prosvetiteljskih ideja, a shvata se kao intervencija modernog, nau¢nog
i demokratskog razuma u cilju poboljSavanja uslova ¢ovekovog postojanja“
(Peet, Hartwick, 2009: 3). Cilj ovako shvacenog drustvenog razvoja je emanci-
pacija ¢oveka, putem spoznavanja i ovladavanja nad prirodnim i drustvenim
uslovima u okviru kojih se njegov Zivot odvija. lako se ovakva definicija moze
uciniti dovoljno opsta, primetno je da se ovde drustveni razvoj shvata u kon-
tekstu modernih zapadnih drustava. Razliciti oblici drustvenog razvoja posto-
jali su kroz celokupnu ljudsku istoriju i u okviru razlicitih drustveno-kulturnih
okolnosti, te se ovakvo (dominantno) poimanje razvoja u startu pokazuje kao
ograniceno, jer drustveni razvoj izjednacava sa modernos¢u. Kako bi se una-
pred ,oslobodili” zapadnocentricnog poimanja drustvenog razvoja, mozda ga
je najbolje odrediti kao metod koji ljudi i njihove institucije (uglavhom drzava),
koriste da bi dosli do boljeg ili idealnijeg drustva. Konkretan oblik drustvenog
razvoja, tako, nastaje putem odabranog metoda, dok se sam metod Cesto poj-
movno izjednacava sa drustvenim razvojem.

Veliki problem u analizi i definisanju drustvenog razvoja je njegova ispre-
pletenost sa ideoloskom sferom i sferom moci dominantnih drustvenih grupa.
Pojam drustvenog razvoja se tako, kao nejasno definisan ideal, ¢esto tumaci u
odnosu na posebne interese dominantnih grupa, a legitimise preko opstepo-
zeljnog pojma ,drustvenog napretka”. Ideoloska pozadina drustvenog razvoja
bitno je odredena politicko-ekonomskim strukturama mo¢i. Konkretne posle-
dice i beneficije (ukoliko se uopste sistematski evaluiraju) drustvenog razvoja
obi¢no ostaju na nivou problemati¢nih opstih statistickih pokazatelja koji su
Cesto u funkciji legitimacije samog sistema koji evaluiraju. U ovakvim okolno-
stima, drustveni razvoj gubi svoj osnovni smisao-poboljsanje uslova ljudskih
zivota, a ostvaruje brojne druge latentne svrhe. Osim latentnih svrha, koje su
u funkciji zadovoljenja potreba dominantne manjine, dolazi i do neplaniranih i
drustveno nevidljivih posledica, koje mogu biti prost rezultat nesistemati¢no-
sti i haosa, usled parcijalnog i ideoloski zadatog ,drustvenog razvoja“.

Pod dominantnim modelom drustvenog razvoja podrazumevamo
sisteme ideja i odgovarajuce razvojne prakse koje preovladuju u savremenom
drustvu, a uobli¢avaju se posebno u periodu posle Drugog svetskog rata i
osnivanja medunarodnih razvojnih institucija. Ovakav razvojni model je najpre
proizvod ekonomskih teorija rasta i socioloskih teorija modernizacije. Na tragu
teorija ekonomskog rasta drustveni razvoj se shvata kao povecanje proizvod-
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nje odredenog drustva koje rezultira (i meri se) povecanjem DBP (drustvenog
bruto proizvoda). Implicitna pretpostavka ovakvog nacina razmisljanja je da
se beneficije ekonomskog rasta ravhomerno ,spustaju” i rasporeduju izmedu
ravnopravnih pojedinaca i tako dovode do ukupnog drustvenog boljitka. Teo-
rije modernizacije dele optimizam oko postizanja ekonomskog rasta, verujuci
da e, pre ili kasnije, i relativno lako, sva drustva proci slican proces i dostici
model razvijenih zapadnih drustava. Modernizacijski procesi se ovde razu-
mevaju isklju¢ivo u odnosu na Sire drustvene strukture (prvenstveno onakve
kakve se poznaju u kontekstu zapadnih drustava). Lokalne kulture, identiteti,
specificna znanja i svakodnevice, ostaju Siroko ,nevidljivo polje” u ovakvim
pristupima. Lokalni faktori se uzimaju u obzir isklju¢ivo u okviru razmatranja
razloga neuspeha modernizacije, gde se posmatraju kao prepreke.

Razliciti socioloski i kulturoloski pristupi razvoju, kao i sama drustvena
svakodnevica, ukazali su na neutemeljenost ovih pretpostavki u praksi. Najpre
zato $to rast meren povecanjem ekonomskog dohotka pojedinaca i ekonom-
ske dobiti grupa i drzava, ne moze biti jedina mera razvoja, kao $to covek ne
moze biti sveden na svoju ulogu privredivaca u drustvenom sistemu. Razvoj,
dakle, nije nuzan pratilac ekonomskog rasta, a jos manje, njegov sinonim.

Kritike dominantnog razvojnog modela Bob Satklif deli na kritike koje
govore o polarizaciji, kritike koje se usmeravaju na moguénost postizanja raz-
voja i kritike koje propituju pozZeljnost razvojnih ciljeva (Sutcliffe, 1999: 136).
Navedene kritike se i hronoloski pojavljuju tim redosledom.

Prva grupa kritika upravo dominantni razvojni model vidi kao osnovno
ishodiste nejednakosti i osnovni akcenat stavlja na preraspodelu ekonomskih
beneficija rasta. U ovu grupu mogle bi se svrstati teorije zavisnosti i svetsko-
sistemska teorija. Ovde se najpre kritikuje ideja o mogucnosti globalno rav-
nomernog i jednakog ekonomskog blagostanja i istice strukturna povezanost
ekonomskog blagostanja razvijenih zapadnih i nerazvijenosti nezapadnih
drustava. Prvi se, naime, bogate na racun drugih i taj odnos je strukturne pri-
rode, pa se ne moze ispraviti prelivanjem kapitala od razvijenih ka nerazvije-
nima ili novéanom pomodci. Zavisnost je ,istorijsko stanje koje oblikuje odre-
dene strukture svetske ekonomije na takav nacin da favorizuje neke zemlje
na rac¢un drugih i tako ogranicava razvojne mogucnosti podredenih ekono-
mija....to je situacija u kojoj je ekonomija odredene grupe zemalja uslovljena
razvojem i ekspanzijom drugih ekonomija..” (de Sousa Santos, 1970: 226,
prema Peet, Hartwick, 2009). Ovo je sustina teorije zavisnosti, oblikovane na
tragu americke (posebno latino-americke) neo-marksisticke misli. Na sli¢nim
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osnovama nastaje i svetskosistemska teorija, koju oblikuje Emanuel Volerstin
(Wallerstein, 1980). Svet je sistem, geografski entitet sa jedinstvenom pode-
lom rada izmedu centra, poluperiferije i periferije. Mali sistemi Sirenjem kapi-
talizma bivaju integrisani u svetski sistem i tako, na neki nacin nestaju. Njihova
nejednakost u svetskom sistemu, posledica je civilizacijsko-istorijskih razlici-
tosti i samog kapitalizma. Prostorni odnosi odrazavaju globalnu eksploataciju
periferije i poluperiferije od strane centra. Kroz ove teorije se oblikuje pojam
Jreceg sveta” Cije se stanje ne smatra prirodnim, ve¢ proizvedenim. Posma-
traju¢i ekonomski rast kroz istoriju, uvidelo se da je on uvek znacio neciji rast
a gubitak (ili nemoguénost rasta) ostalih. Na tragu ovih ideja obi¢no se navodi
da je ekonomski rast razvijenih zapadnih drustava naplatio svoje ,viskove”
kod najmanije razvijenih.

Druga grupa kritika propituje granice ekonomskog rasta i mogu¢nost uni-
verzalnog Sirenja dominantnog razvojnog modela. U ovu grupu na prvom
mestu spadaju ekoloske kritike. One ukazuju da je neprekidan rast (koji podra-
zumeva iscrpljivanje neobnovljivih resursa), u ogranicenom ekosistemu kakva
je planeta Zemlja, utopija. On je naprosto dugotrajno neodrziv u okvirima
u kojima ga danas poznajemo i u tom smislu nerazvijene zemlje mozda ni
nemaju $ansu da postignu nivo ekonomskog rasta zapada. Osim toga, eko-
nomski rast ostavlja negativne posledice po ¢ovekovo okruzenje, sto se (ita
u naglom porastu globalnih ekoloskih problema. Osobenost drustva rizika
(Beck, 2001) sastoji se i u tome da se stari koncept nejednakosti (u kom je
akcenat bio na distribuciji beneficija razvoja), premesta na koncept nejedna-
kosti u distribuciji rizika razvoja, pa se i razvojne politike moraju organizovati
i u odnosu na to. Na ovom tragu nastaju raznovrsni pokusaji uspostavljanja
nove razvojne paradigme - odrzivog razvoja.

Treca grupa kritika propituje same razvojne ciljeve i ujedno nudi nove,
alternativne vizije buducnosti. Satklif u ovu grupu kritika svrstava ideje novih
drustvenih pokreta, fokusiranih na razlicitosti i kulturni pluralizam, a bazira-
nih u identitetima i svakodnevnim praksama. Ovu kritike moZzemo oznaditi i
kao post-moderne. lako je podela kritika idealno tipska, a granice izmedu njih
veoma fluidne, mozemo uoiti da se, pocevsi od prve ka poslednjoj, akcenat
sve vise pomera sa ekonomskog ka kulturnom pristupu.

Kao trecu vrstu kritike uves¢emo feministicke kritike dominantnog raz-
vojnog modela. Feministicka misao o razvoju se, u sopstvenoj genezi, javljala
u asocijativnom toku sa teorijskim diskursom na kom je izrastao dominantni
razvojni model, kao i sa diskursom postmarksistickih, ekoloskih i postmodernih
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kritika razvoja. Specifi¢nost feministicke misli, koja je prati na celom razvojnom
putu, ali i odvaja od ostalih navedenih pristupa, jeste njena orjentisanost na dru-
Stvene aktere-subjekte razvoja, odnosno zene, fokusiranost na tenziju izmedu
jednakosti i razlicitosti, kao i utemeljenost u drustvenoj praksi i svakodnevici.

Dok su ostale kritike skrenule paznju na strukturne nejednakosti na glo-
balnom nivou (svetskosistemska teorija) i globalnu mogucnost i poZeljnost
ovakvog razvoja (ekoloske i postmoderne kritike), feministicka teorija prva
progovara o subjektima razvoja. U okviru dominantnih razvojnih modela, ali
i u njihovim kritikama, gube se iz vida najpre ljudi uopste, i njihove specifi¢ne
potrebe zadate drustvenim, kulturnim, politickim, ekonomskim i ekoloskim
kontekstom njihovog zivota. ,Nevidljivi drugi” ponajpre su grupe sa margine,
Cije specifitne potrebe nemaju svog odraza u razvojnim diskursima, jer nisu
ni dobile priliku da postanu integralni deo javne sfere. Ovakav parcijalni dru-
Stveni razvoj, koji ne ispunjava svoju osnovnu svrhu i zanemaruje stvarnosti
,nevidljivih drugih”, sve vise postaje predmet feministicke kritike. Zene su, sva-
kako, drustvena grupa cija se marginalizacija u odnosu na javnu sferu, poka-
zuje kao istorijska konstanta, dok oblici i intenzitet te marginalizacije variraju u
odnosu na socio-kulturni kontekst..

Princip raspodele ekonomske dobiti i prosperiteta nije, dakle, dovoljno
posmatrati samo na globalnoj ravni, ve¢ ga treba analizirati i u ravni nacional-
nih drzava i lokalnih zajednica (na mezo nivou) i u oblasti porodi¢nog Zivota
(na mikro nivou), kako bi se nejednake posledice ekonomskog rasta sagledale
u odnosu na $to Siri krug drustvenih aktera i njihovih razlicitih ,stvarnosti”.
LSpustanje” pristupa sa Sirih drustvenih struktura, na nize, mezo i mikro nivoe
otvara pred teorijom Siroko polje analize rodno uslovljene ekonomske nejed-
nakosti koja je za klasi¢cnu ekonomsku teoriju nevidljiva.

Sve to dovodi do formiranja novih razvojnih teorija koje akcenat sta-
vljaju na analizu sociokulturnog konteksta, te problem siromastva pocinju da
posmatraju putem koncepta socijalnog kapitala. Teorije se, takode, sve vise
usmeravaju na aktere, subjekte razvoja, a manje na drustvene i ekonomske
strukture koje ih oblikuju. Za razliku od strukturnih teorija, koje razvoj koncep-
tualizuju kao proizvod eksternih faktora, teorije osnazivanja razvoj posmatraju
u odnosu na interne Cinioce. Sve ove teorije, na neki nacin, pokrecu i pitanje
razvojnih ciljeva koje pokusavaju da redefinisu (Flora, Flora, 2006).
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Feministicke kritike razvoja

Sve razvojne debate, u sustini, se krecu oko problema nejednake raspo-
dele modi. | ,imperijalisticke” modernizacijske teorije i ,anti-imperijalisticke”
teorije zavisnosti, pri tome su, medutim, redukovale subjekte razvoja na
pasivne objekte. ,Glas subjekta” u razvojni diskurs ulazi najpre putem ideja
i aktivnosti novih drustvenih pokreta, najpre ekoloskih i feministi¢kih. Nasu-
prot ostalim razvojnim teorijama, koje se u glavnhom krec¢u u okviru para-
digme ,sistemskih” socioloskih teorija, koje razvoj analiziraju u odnosu na
Sire drustvene strukture koje ga oblikuju, feministicke teorije uvek krecu iz
pozicije drustvenih aktera. Razlog tome je dvojak. Prvi je, sasvim ocigledan,
to $to je sam fokus analize feministickih teorija subjekat - Zena. Zahvaljujuci
tome, feministicki pristup neretko otvara polje i za analizu subjekata u celini,
i muskaraca i Zzena, odnosno ljudi. Drugi razlog lezi u neraskidivoj povezano-
sti feministicke teorije sa drustvenim praksama. Feministicka teorija, naime,
nastaje na bazi drustvenog pokreta, ali i nastavlja da se razvija u odnosu na
Limpulse” koje, putem drustvenih pokreta, dobija iz svakodnevnih praksi.

Feministicke ideje o razvoju nastaju kao kombinacija ideja feministi¢-
kog pokreta i feministickih socioloskih teorija i kao takve se oblikuju 1970-
tih godina. Ideje na pocetku krec¢u od zahteva za uspostavljanjem ,jednakih
$ansi” u kreiranju razvojnih politika, te u potrebi da se Zene ukljuce u razvojne
procese i dobiju aktivniju ulogu u kreiranju sopstvene buduénosti. Posle uvi-
danja da pretpostavke ekonomskih razvojnih teorija o ravhomernom ,spusta-
nju” beneficija rasta na Citavu populaciju ne funkcionisu u praksi, kao i posle
Sirenja saznanja i podataka o Zenama (i deci) kao najbrojnijim pripadnicima
svetskih siromasnih, feministicke teorije pocinju da pruzaju i ozbiljnije kritike
globalnih modela razvoja. U razvojne politike pocinje da se uvodi tzv. pristup
bazi¢nih potreba, u okviru kog se nastoji prvenstveno iskoreniti siromastvo,
koje prestaje da se posmatra u Cisto ekonomskim kategorijama. Ovakva svest
propracena je aktivnijim lobiranjem Zenskih grupa kod nacionalnih vlada i
medunarodnih institucija, 5to je na kraju rezultiralo mnogim programima Uje-
dinjenih Nacija usmerenim na zene, kao i dekadom Zena (1976-1985). Rezultati
konferencije UN koja je, po prvi put, spojila Zene severa i juga, ukazali su da su
Zene, ne samo vazne za postizanje drustvenog razvoja, nego i da su one dis-
kriminisane u pristupu razvojnim inicijativama i resursima i stoga su zahtevale
da razvojne politike na to obrate paznju.
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Sa druge strane, na Konferenciji povodom svetske godine Zena (1975),
iskazani su i razliciti interesi izmedu Zena razvijenog i nerazvijenog dela sveta,
kao i razlike izmedu njih, s obzirom na razli¢ite kulturne, drustvene, politicke
i ekonomske situacije u kojima Zive. Na pitanja koji su to zajednicki interesi
Zena (razliciti od muskaraca) i da li postoji uopste univerzalno poimanje raz-
voja, u tom momentu nije bilo moguce odgovoriti, ali je ipak bilo znac¢ajno
$to su ovakvi problemi uopste tematizovani. Pitanja koja su zaokupljala zene
Treceg sveta bila su pitanja ekonomske eksploatacije, pitanja obezbedivanja
bazi¢nih potreba, brige za decu i sl., dok su pitanja vazna za zapadne femi-
nistkinje bila politicka reprezentacija i rodne uloge. Razlike u feministickim
pristupima razvoju, reflektovala su, dakle, razlicita iskustva Zena. Shvatanja su
se kretala od onih koja su pozivala na ukljucivanje zena u okvire postojecih
razvojnih modela i odgovarajucih politika, do onih radikalnijih koja su kriticki
proispitivala sam koncept razvoja. Ove razli¢itosti se obi¢no grubo dele na
(hronoloski u odnosu na razvoj feministicke teorije) na WID (Women in Deve-
lopment), WAD (Women and Development), GAD (Gender and Development),
WED (Women, Environment, Development) i, od skorije, postkolonijalisticke
i poststrukturalisticke feministicke kritike ostalih feministickih teorija razvoja
(Parpart, Marchand, 1995).

Hronoloski, prva forma koju je feministi¢ka teorija razvoja zadobila je WID
(Women In Development). WID je uglavhom posmatran kao perspektiva koja
nastaje na bazi liberalnog feminizma. To je prvi koherentan teorijski poku-
$aj feministicke misli da se aktivira u oblasti razvojnih pitanja. To je bio pri-
stup koji je u najvecoj meri motivisao UN i ostale medunarodne organizacije
i razvojne agencije da ukljuce rodni princip u razvojne politike (i danas je pri-
stup u velikoj meri zastupljen u okviru razvojnih institucija). Osnovna ideja
od koje polazi WID je da su Zene bile isklju¢ene iz globalnih razvojnih poli-
tika, te da ih treba ukljuciti u postojece programe. U knjizi agroekonomistkinje
Ester Boserup ,Uloga zena u ekonomskom razvoju” (Boserup, 1970) su izlo-
zene osnovne ideje ovog pristupa i po prvi put sistematski ukazano na mar-
ginalizaciju Zena u razvojnim procesima. Na primeru zenskog rada u poljopri-
vredi (u Africi), Boserup je pokazala da je posledica iskljucenosti Zzena iz razvoj-
nih politika njihov nejednak pristup razvojnim beneficijama. Planeri razvoja
su, naime, programe sprovodili u odnosu na nesvesne rodne pretpostavke
(stereotipe), na osnovu kojih je zena u (tradicionalnom) drustvu videna kao
majka i domacdica. Programi usavrsavanja, obuke i sli¢cno, zato nisu usmeravani
ka Zenama. Primena ovakvih rodnih pretpostavki na lokalni kontekst, koji se
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zapravo nije poznavao, dovela je do zanemarivanja specifi¢nih svakodnev-
nih praksi lokalne populacije (npr. ekonomskih funkcija Zena u poljoprivredi)
i neretko do neuspesnih razvojnih strategija. Boserup smatra da je osnovni
problem u patrijarhalnim obrascima koji udaljuju Zene od progresa (posledica
modernizacije). Kroz svoje istrazivanje, ova autorka je znacajno uticala i na raz-
vojne politike. Ukazala je na to da Zene ne mogu biti tretirane kao ,primaoci”
razvoja, da se vladajuca ekonomska paradigma o ravhomernom ,spustanju”
beneficija rasta nije pokazala ispravnom u praksi i istakla znacaj rodne podele
rada. U okviru ovog pristupa razvoju pocinje da se obraca paznja na lokalni
kulturni kontekst i njegov uticaj na ishode razvojnih politika. PaZznja pocinje
da se obraca i na kulturne obrasce, koji oblikuju lokalne institucije, pa se u
analize ukljucuju kategorije domacinstva, porodice, braka i sl. Brojna istraziva-
nja, sprovedena u to vreme, pokazala su kako rodni odnosi sluze kao medija-
tor sprovodenja razvojnih politika i programa. Dakle, patrijarhalni modeli, a ne
kapitalisticka ekonomija, predstavljaju osnovnu prepreku za ukljucivanje zena
u razvojne procese (koji se kao takvi ne propituju). Krec¢udi se u okviru iste
perspektive (WID), Barbara Rodzers je pokazala kako rodni stereotipi dovode
do toga da Zene nisu prisutne u razvojnim agencijama, te da usled toga, ni
njihovi specifi¢ni interesi nisu adekvatno zastupljeni u razvojnim planovima.
(Rogers prema Schech, Haggis, 2000). Razvojne strategije su se ¢esto pokazi-
vale kao neuspesne upravo zbog prenosenja rodnih stereotipa (zapadne kul-
ture) na drustveno-kulturni prostor Ciji su autohtoni Zivotni obrasci shvatani
kao ,tabula rasa”. Vecina razvojnih programa za Zene obuhvatala je samo nji-
hov rad u domacinstvu, dok su se Zenski doprinosi u poljoprivredi i trgovini
zanemarivali. Tako su nacionalni i internacionalni razvojni programi doprino-
sili ukorenjivanju rodnih stereotipa i nejednakoj raspodeli ,beneficija” raz-
voja izmedu muskaraca i zena. Rodni stereotipi, svojstveni zapadnoj kulturi,
prema ovim autorkama, duboko su ukorenjeni u razvojne politike i programe
tog vremena. Uvodenje WID pristupa u razvojne strategije dovelo je do tzv.
Persi amandmana (1973) koji je zahtevao da se rodno osetljiv pristup ukljuci u
sve razvojne programe. WID pristup kao osnovni razvojni problem iz rodne
perspektive vidi patrijarhalne kulturne obrasce. Nakon $to se (edukacijom i
lobiranjem) ovakvi kulturni obrasci i stereotipi premoste, zene bi trebalo da se
aktivno ukljuce u razvojne programe i procese i tako obezbede sebi pristup
razvojnim i modernizacijskim ,pogodnostima®“. Drustveni razvoj i moderni-
zacija su, kao takvi, po ovom shvatanju, rodno neutralni. WID perspektiva se,
dakle, kretala u okvirima modernizacijskog pristupa.
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1980-tih godina, WID shvatanja skre¢u u pravcu razmatranja efikasno-
sti razvoja, 5to je delom bilo rezultat odbijanja nacionalnih i internacionalnih
agencija za razvoj da uvaze feministicke kritike kulturnih elemenata domi-
nantnih razvojnih modela. Feministicke ideje iz WID kruga, u ovom periodu,
pocinju da obracaju paznju na moguce doprinose Zena ekonomskom razvoju,
te da pronalaze nacine kako bi se ovi doprinosi omogucili (,jednake 3anse za
zene"). Fokus se usmerava na (ekonomsku) efikasnost i produktivnost razvoja
(shva¢enog kao ekonomskog rasta), te na pronalazenje nacina povecavanja
doprinosa Zena ovakvom razvoju. Uloga Zena u razvoju postaje ekonomsko
pitanje, dok ideoloske, politicke i kulturne prakse razvojnih agencija ostaju
neupitne. (Schech, Haggis, 2000).

WID perspektiva pokazala se kao znacajna, jer je u okviru nje po prvi put
istaknut znacaj ukljucivanja zena kao ravnopravnih partnerki u drustveni i
ekonomski razvoj. Osnovni nedostatak ove perspektive sastojao se u tome $to
Sire drustvene strukture i razvojni procesi nisu preispitivani kao takvi. Podra-
zumevalo se da su oni rodno neutralni i da ¢e se polozaj zena u razvojnim pro-
cesima poboljsati onda kada se one u njih ukljuce. Osim toga, WID ne uspeva
da obuhvati razlike izmedu zena, posebno one koje su posledica strukturnih
razlika izmedu razvijenih i nerazvijenih drustava.

Shvatanje kulture kao jedinog nosioca rodnih nejednakosti ubrzo je doslo
pod kritiku. Eleonora Likok u okviru svojih antropoloskih istrazivanja prekapi-
talistickih drustava Australije, Pacifika i Afrike, dolazi do zakljucka da su tradici-
onalno, muskarci i zene autonomni (nezavisni) ekonomski subjekti, dok podre-
den polozaj Zene dolazi tek u procesu kolonijalizacije i kapitalistickog razvoja.
Na bazi teorije zavisnosti i svetskosistemske teorije, kao i (re)interpretacije
marksisti¢kih ideja u feministickoj teoriji, nastaju sasvim drugaciji pogledi na
odnos zena i razvoja (u odnosu na WID). Ovakva shvatanja podreden polozaj
zene dovode u vezu upravo sa razvojnim procesima, pa se dominantne raz-
vojne ideologije vide kao osnov nejednakog polozaja Zena u drustvu. Femini-
sticke ideje, koje nastaju na bazi teorije zavisnosti, kritiku usmeravaju ka glo-
balnoj kapitalistickoj ekonomiji kao osnovnoj ,potki” razvoja i zapadnom neo-
imperijalistickom projektu kao njenom okviru. U skladu sa teorijom zavisnosti
ovi globalni procesi se posmatraju kao nacin stvaranja zavisnosti ekonomija
Trec¢eg sveta od globalnog kapitalisti¢kog trzidta. Zene se, u ovakvoj teorijskoj
perspektivi, posmatraju, ne kao ,zrtve” patrijarhalnih porodi¢nih obrazaca i
sslepoce” birokratizovanih razvojnih agencija za rodne uloge (WID), nego kao
marginalizovana grupa Ciji se polozaj koristi u funkciji uveéavanja profita od
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strane globalnog kapitalistickog trzista. ,Rodna podela rada je, po ovakvom
shvatanju, integralna komponenta kapitalisti¢ckog sistema produkcije i akumu-
lacije” (Schech, Haggis, 2000: 93). Feministicka misao tako pocinje da proispi-
tuje kapitalisticki sistem odnosa, ali i dalje ne propituje osnovne razvojne cilje-
ve-ekonomski rast i modernizaciju. Zbog udaljavanja od dominantnog raz-
vojnog modela, ova feministicka razvojna teorija pocela je da se naziva WAD
(Women And Development). Na bazi ove perspektive pocinju da se formiraju
zahtevi za potpunim razdvajanjem razvojnih projekata za Zene od dominant-
nih razvojnih modela. Zahtevi za razdvajanjem oslanjaju se na razlike izmedu
muskaraca i Zena koje se smatraju sustinskim i nesvodivim, pa su zato i uni-
verzalni pristupi neadekvatni. Za razliku od WID, WAD perspektiva moze da se
okarakterise kao istinski kriticka, jer problemu pristupa u odnosu na njegove
dublje, strukturne korene, koji se ne mogu izmeniti prostim povecanjem broja
Zena u razvojnim procesima i institucijama. Njen nedostatak sastoji se u tome
$to se, na tragu neomarksistickih ideja, polozaj zena u razvojnim procesima
svodi na njihovu ulogu u kapitalistickom sistemu, dok se domen privatnog i
svakodnevni Zivot ne problematizuju.

U periodu neoliberalnog preokreta u medunarodnim razvojnim instituci-
jama, 1980-tih, u okviru feministicke teorije, nastaju novi pristupi razvoju. Novi
pristup, GAD (Gender and Development), nastao je prvenstveno u odnosu
na iskustva feministickih autorki iz zemalja Tre¢eg sveta, razocaranih, kako
dominantnim razvojnim modelima, tako i feministickim pristupima nastalim u
okviru zapadnih iskustava. Osnovne ideje ovog pristupa sumirane su od strane
DAWN grupe (Development Alternatives with Women for a New Era) i izloZzene
na Konferenciji Zenskih nevladinih organizacija u Najrobiju 1985. godine. Ovaj
pristup usvaja ideje socijalnog feminizma o povezanosti poloZaja Zena sa kapi-
talistickom ekonomijom, ali pocinje da istrazuje i kako rod, kao drustveni kon-
strukt, utiCe na oblikovanje ekonomskih procesa i ekonomske aspekte Zivota
zena. Rodni pristup u sebe je uklju¢ivao dekonstrukciju znacenja koja se pri-
pisuju rodu, etnicitetu, rasi, veroispovesti, starosti i sl. Svi ovi faktori, posredo-
vani simbolickom reprezentacijom njihovih znacenja, uticu na kreiranje razlici-
tih Zivotnih situacija, ali i nacina kako se one interpretiraju od strane razvojnih
planera. GAD pristup zene posmatra kao agense razvoja, a ne kao njegove
primaoce, te se i sam razvoj preispituje, posebno sa rodnog aspekta. Takode,
pocinje da se podvlaci razlika izmedu interesa Zena (kao homogene bioloske
kategorije) i rodnih interesa (rod kao drustveno konstruisan set ideja i praksi).
Prakti¢ni interesi Zena proisticu iz konkretnih Zivotnih uslova (npr. materijalne
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potrebe, zdravstvena zastita i sl.) dok rodni interesi zahtevaju izmenu dubljih
patrijarhalnih struktura koje ih oblikuju, u cilju prevazilazenja samog principa
subordinacije. GAD pristup nastojao je da poveze ove dve vrste interesa, pa
su programi koji su isli ka ispunjenju ,bazi¢nih potreba”, analizirani i u odnosu
na to koliko doprinose izmeni rodnih uloga. Koncept ,bazi¢nih potreba”, tako
biva zamenjen konceptom ,osnazivanja Zzena“. Drugim re¢ima, Zenama u raz-
voju nije dovoljno obezbediti materijalne uslove Zivota (npr. kroz novcanu i
zdravstvenu pomoc), vec im je potrebno stvoriti povoljnije drustvene uslove u
kojima bi mogle da pomognu same sebi.

Uvodenjem diskursa okruzenja u razvojne paradigme, feministicke teo-
rije razvoja pocinju da se koncentridu na pitanje odnosa prirodnog okruzenja,
razvoja i roda. Ovakvi pristupi oznacavaju se kao WED (Women, Environment,
Development). U okviru WED debate postoji mnostvo razlicitih pristupa. Neki
od njih (a to su posebno oni zastupljeni u razvojnim institucijama kao $to su
UN i UNDP"), zapravo zadrzavaju WID pristup u analizi i normiranju odnosa
zena i okruzenja, pa Zene posmatraju kao resurs razvojnih politika. Patrijar-
halna drustvena struktura se tu vidi kao izvor marginalizacije Zena, pa su nji-
hovi potencijali u reSavanju ekoloskih problema zbog toga neiskorisceni.
Zenama, zato, treba dati ,jednake $anse” i ukljuciti ih u razvojne procese kako
bi se oni uspesnije sprovodili. Zene se, u okviru ovog pristupa, posmatraju i
kao marginalizovana grupa, koja je, usled svog polozaja, u vecoj opasnosti od
izlaganja posledicama ekoloskih problema ili rizika razvoja.

Sa druge strane, van institucionalnog nivoa (ali ne i bez uticaja na njega),
u okviru teorije, nastaju ideje koje povezuju patrijarhalnu drustvenu strukturu
sa problemima okruzenja. Ovi pristupi poznati su pod nazivom ekofeminizam.
Patrijarhalna drustvena struktura predstavlja osnovni izvor represije, ne samo
nad Zenama, ve¢ i nad prirodnim okruzenjem. Izvor svih oblika drustvene repre-
sije (nad Zenama, prirodom, marginalizovanim grupama) objasnjava se dakle
jednim faktorom, patrijarhalnom drustvenom strukturom. Ova teorijska orjenta-
cija delimi¢no deli pretpostavke WAD pristupa, jer zastupa fundamentalnu razli-
Citost izmedu muskaraca i Zzena, drustveni razvoj posmatra kao maskulinizovan
projekat dominacije, a za Zene zahteva ,alternativni” put, van takvog modela.
Treba napomenuti da citav ekofeministicki diskurs uglavnom izrasta iz zapadne
feministicke misli, dok se ideje autorki iz nezapadnih zemalja uglavnom fokusi-

United Nations Development Program.
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raju na ekonomska pitanja i rodne nejednakosti, $to nam iznova govori o uslo-
vljenosti ideja o razvoju drustvenim kontekstom od kog polaze.

Citav razvojni diskurs, oblikovan ekonomskim teorijama rasta i sociolo-
$kim teorijama modernizacije, ali i njegove kritike, postaju na neki nacin pre-
vazideni usled procesa globalizacije. Zato viSe nije moguce govoriti o rastu
i razvoju, a da se u raspravu ne ukljuce svi delovi sveta (Pusi¢, 2001). Nagle
promene, nastale usled procesa globalizacije i ekonomskog zaokreta ka neo-
liberalizmu, otvorile su mnoga nova pitanja za feministicku teoriju. Globalni
protok kapitala i radne snage, zahtevi za slobodom trziSta i promene u proiz-
vodnji (post-fordizam), dovode do potrebe za fleksibilnos¢u biznisa, pa nastaje
sve vise ne-standardnih poslova koji postaju ,zenski domen” (femininizacija
radne snage) ,To su u glavhom malo plaéeni, ,part time” ili povremeni poslovi
koji ne nude mogucnost napredovanja..Ve¢ina Zena tako, osim 3$to je getoizi-
rana u slabo placene, nisko stru¢ne i povremene poslove, ima i drugi, nepla-
¢eni posao-brigu za porodicu i domacinstvo” (Conelly i sar., 2000). Neplaceni
posao zena u okviru domacinstva, se¢enjem beneficija drzave blagostanja,
postaje jos obimniji. Ove promene u polozaju Zena u globalnoj ekonomiji ipak
treba posmatrati u okviru ukupnih promena do kojih ona dovodi, konkretno,
intenzivnoj polarizaciji izmedu bogatih i siromasnih i smanjenju srednje klase,
u okviru drzava, i produbljivanjem razlika izmedu bogatih i siromasnih zemalja
na medunarodnom nivou. Navedeni procesi, u kontekstu globalnog protoka
radne snage (nove migracije), dovode do pojave koju Barbara Erenrajh naziva
~globalni lanci brige”. Pod ovim se podrazumeva ,izvoz brige iz nerazvijenih u
razvijene zemlje” (Ramirez i sar., 2005), jer siromasne Zene iz nerazvijenih zema-
lja, u potrazi za poslom, odlaze u razvijene zemlje gde Zene (usled dvostruke
opterecenosti pla¢enim i neplacenim domacickim poslom), unajmljuju pomoc¢
za brigu o domacinstvu. Briga je sustinski vazan resurs drustvenog bica Coveka,
pa i njeno ,izmestanje” iz nerazvijenih zemalja u razvijene, treba posmatrati u
tom kontekstu. Ova i slicne pojave, ostaju ,nevidljive” u okviru mnogih teo-
rija globalizacije koje, vodene predstavom o ¢oveku kao Homo economicus-u,
zanemaruju svaku delatnost nemerljivu aktuelnim formalnim ekonomskim
okvirom. Feministicke teorije, zato, pozivaju na urodnjavanje diskursa o glo-
balizaciji, kako bi se ekonomski redukcionizam prevazisao i otvorilo polje za
analizu, kako muskih, tako i zenskih, svakodnevica. Promene u svakodnevnim
Zivotima Zena, ali i generalna ,smena” paradigmi u sociolo$koj misli, usmera-
vaju feministi¢ku teoriju ka mikro analizi i na¢inima konstruisanja svakodnev-
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nih praksi u globalizovanom svetu. Feministicka teorija, tako, pocinje da napu-
$ta razvojna pitanja i usvaja poststrukturalisti¢ki i postmodernisticki pristup.

lako se u okviru globalnih razvojnih institucija, uprkos svemu, neolibe-
ralna ekonomija i dalje vidi kao jedini nacin za razvoj nerazvijenih, kritike ovog
pristupa postaju tolike da ih je tesko ignorisati. Ekonomska paradigma, iako
ocCuvana, pocinje da se menja. Merenje drustvenog razvoja DBP-om poste-
peno biva zamenjeno opseznijim, preciznijim i obuhvatnijim indikatorima
(npr. HDI - Human Development Index), a razvoj pocinje da se posmatra u
kontekstu ostvarivanja ljudskih prava. ,Za razliku od preovladujuéeg neolibe-
ralnog koncepta razvoja baziranog na ekonomskom rastu kao krajnjem cilju,
razvoj zasnovan na ljudskim pravima ima za cilj poboljsanje kvaliteta zZivota
svih muskaraca i Zzena, bez diskriminacije po bilo kojoj osnovi. Ovo se postize
osposobljavanjem ljudi, posebno marginalizovanih grupa, da zahtevaju svoja
prava i njihovim uklju¢ivanjem u procese odlucivanja o razvoju” (Dokmanovi¢,
2007). Princip razvoja baziranog na ljudskim pravima, nastaje delom i pod uti-
cajem organizovanih feministickih pritisaka koji, u ovom periodu, rezultiraju
brojnim inicijativama i medunarodnim konferencijama. Tako su, u ovaj pristup,
ukljuceni aktuelni problemi Zena u okviru globalizacije, o kojima je ve¢ bilo
reci. Posle podrobne analize odnosa razvoja baziranog na ljudskim pravima
i polozaja zena, Mirjana Dokmanovi¢ zakljucuje da ,okvir ljudskih prava, sam
po sebi, ipak nije dovoljan da menja ideologiju neoliberalizma, koja znacajno
podriva realizaciju ljudskih i Zenskih prava” (isto)

U okviru razmatranja institucionalne dimenzije razvoja, treba napomenuti
da se dominantni razvojni model ipak delimi¢no menja. Najocigledniji pomak
moze se uociti u otpisivanju dugova nerazvijenim zemljama, nastalih u eri
sprovodenja dominantnog razvojnog modela, na koji je Svetska banka (pod
brojnim pritiscima) pristala. Osim toga, ciljevi razvoja su po prvi put (makar i
formalno) odredeni neekonomskim kategorijama. Milenijumski ciljevi razvoja,
usvojeni na Milenijumskom Samitu Ujedinjenih Nacija 2000. godine, iskoreniji-
vanje siromastva postavljaju kao cilj za sebe, a ne kao nacin da se ostvari eko-
nomski rast ili o¢uva prirodna sredina. Milenijumski ciljevi, osim iskorenjivanja
siromastva, zahtevaju i postizanje univerzalnog osnovnog obrazovanja, rav-
nopravnosti polova i osnazivanja Zena, smanjenje smrtnosti odoj¢adi, pobolj-
$anje zdravlja, borbu protiv HIV-a, ekolosku odrzivost, omogucavanje pristupa
pijacoj vodi, globalnog partnerstva za razvoj, ostvarivanja bazi¢nih potreba u
nerazvijenim zemljama, zaposljavanja omladine, Sirenje beneficija novih teh-
nologija i sl . Ekonomski nacin razmisljanja, po kome ce rast automatski biti
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pracen drustvenim razvojem, je, Cini se, kona¢no prevaziden. Mnogi su Mileni-
jumske ciljeve okarakterisali su kao ,listu lepih Zelja“. To se delimi¢no pokazalo
tacnim, jer je uoceno da su principi previse apstraktni, da im nedostaje ope-
racionalizacija, te da pokazuju male rezultate u praksi. To uvidanje je skrenulo
jo$ ve€u paznju na nuznost aktivhog ucesc¢a subjekata u razvoju (participacija)
i uvazavanje lokalnog sociokulturnog konteksta.

Zakljuéna razmatranja

U radu su razmatrane osnovne karakteristike dominantnog modela dru-
Stvenog razvoja, kao i kritike koje su ovom modelu upucivane iz femini-
sticke perspektive. Pokazano je da ekonomski rast nije pandan drustvenom
razvoju, jer mnoge drustvene grupe, usled strukturnih i neekonomskih fak-
tora, fakticki nemaju pristup njegovim benefitima. Osim toga, proispitani su
i sami ciljevi dominatnih razvojnih modela, koji se pokazuju kao ekolo3ki i
drustveno neodrzivi. Klasi¢ni ekonomski postulati u ekonomskom rastu, kao
osnovnom cilju drustvene teorije i prakse, i dalje su u samom srcu razvoja,
kako ga vidimo u savremenom drustvu, iako su pretrpeli znacajne kritike. U
ovom kontekstu vazno je napomenuti ulogu novih drustvenih pokreta koji, iz
domena sub - politickog, prerastaju u organizovanu drustvenu akciju usme-
renu ka delegitimizaciji vladaju¢e ekonomske paradigme. Cini se da ovakvi
otpori, koje mozemo oznaciti kao kulturne, predstavljaju obecavajuci trend na
putu izgradnje odrzivog drustva.

Generalno posmatrano, ekonomska paradigma o ,ravhomernom spu-
Stanju” posledica ekonomskog rasta, odnosno pretpostavka o automatskoj
transformaciji rasta u razvoj, mora biti korigovana uvidom da je raspodela
drustvenih dobara fundamentalno uslovljena kulturom, odnosno drustveno
proizvedenim rodnim ulogama. Pokazano je da feministicke kriticke teorije
razvoja nude specifi¢nu perspektivu posmatranja razvojnih problema, ponaj-
pre onu koja insistira na postavljanju drustvenih aktera (subjekata) u centar
razvojnih debata, iznova postavljajudi pitanje ,Ciji razvoj“?. Rodne nejednako-
sti su drustveno uslovljene i proizvode drustvene posledice, realne po zZivote
Zena. Zenama se, u okviru razvojnih paradigmi, zbog toga, mora pri¢i na spe-
cifican nacin, odnosno njihova fakti¢ka nejednakost ne sme biti sublimisana
pod opstost, ali ni pod esencijalnu razli¢itost. Moraju se, dakle, pronaci putevi
da se specifi¢ne potrebe i pozicije Zena prepoznaju i integriu u jedan redefi-
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nisan okvir razvoja ljudskih drustava. Cini se, medutim, da je ovakvih rodnih
pristupa razvoju najmanje, pa ih je nuzno dalje izgradivati. Razrada ove teme,
odnosno iznalazenje pozeljne integracije razlicitosti i jednakosti (ne samo u
domenu rodnih odnosa), od velikog je znacaja za celokupan razvojni diskurs.
Feministicke teoreticarke otisle su korak dalje od prostog ukljucivanja Zena u
dominantne razvojne tokove, ka feminizmu kao propitivanju razvoja sa huma-
nog stanovista i potrazi za iznalazenjem novih modela razvoja sa ,ljudskim
licem”. U tom smislu noviji feministicki pristupi razvoju (GAD) imaju znatno
vece potencijale, jer problematizovanjem roda doprinose boljem razumeva-
nju i prakticnom sprovodenju humanijeg drustvenog razvoja uopste.

Literatura

Beck, U. (2001) Rizicno drustvo. Beograd: Filip Visnjic.
Boserup, E. (1970) Woman'’s Role in Economic Development. London: Earthscan.

Connelly, P, Murray, L., MacDonald, M., Parpart J. (2000) Feminism and Development:
Theoretical Perspectives. In: J. Parpart, P. Connelly, E. Barriteau (eds.) Theoretical per-
spectives on gender and development. Ottawa: International Development Research
Centre, str 51-161.

Dokmanovi¢, M. (2007) Globalizacija i razvoj zasnovan na ljudskim pravima sa rodne
perspektive, doktorska disertacija, Pravni fakultet: Novi Sad.

Flora, C., Flora, J. (2006) The Sociology of Development. 21st Century Sociology. SAGE
Publications. http://sage-ereference.com/sociology/Article_n50.html Pristupljeno
20.1.2011.

Parpart, C., Marchand, M. (1995) Feminism, Postmodernism, Development. North Yor-
kshire: Routledge.

Parpart, J, Connelly, P, Barriteau, E. (2000) Theoretical perspectives on gender and deve-
lopment. Ottawa: International Development Research Centre.

Peet, R., Hartwick, E. (2009) Theories of Development. New York: Guilford Press.

Ramirez, C., Dominguez, M., Miguez, J. (2005) Remittances, Gender and Development.
Instraw, http://www.eldis.org/vfile/upload/1/document/0708/DOC19345.pdf Preu-
zeto 20.1.2011.

Pusi¢, Lj. (2001) Odrzivi grad: ka jednoj sociologiji okruZenja. Beograd: Nezavisna izda-
nja SI. Masica.

81



Ana Pajvanci¢-Cizelj

Schech, S., Haggis, J. (2000) Culture and development: a critical introduction. Oxford:
Blackwell.

Sutcliffe, B. (1999) The Place of Development in Theories of Imperialism and Glo-
balisation. In: R.Munch, D. O’ Hearn (eds.) Critical Development Theory. London: Zed
Books, str. 135-155.

Wallerstein, I. (1980) The Modern World-System, vol. Il: Mercantilism and the Consolida-
tion of the European World-Economy, 1600-1750. New York: Academic Press.

ANA Pajvancic - CizeLs

Gender and Development

Author analyses theories of social development and dominant development prac-
tice (dominant models of social development) from critical feminist perspective. The
key problem of dominant development model is found to be an equation of social
development with economic growth. Review of feminist theories of development from
WID to GAD approach is given, and the author shows that these theories questioned
economic growth theories by developing a concept of gender regimes which media-
tes distribution of economic benefit. From simple inclusion of women in development
process, gender development theories moved to deeper investigation of these proces-
ses from gender perspective. In that manner, gender development theories became
true critical theories which contribute to better conceptualization and practical plan-
ning of more human and sustainable development for society in general.
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To report or not report - the choice facing victims
(Prijaviti ili ne prijaviti - izbor koji je na Zrtvama)
Edinburg, 5-7. oktobra 2010. godine

Konferencija Prijaviti ili ne prijaviti — izbor koji je na Zrtvama, odrZzana je od
5. do 7. oktobra 2010. godine u Edinburgu (Skotska, UK) povodom 25 godina
postojanja organizacije za pomo¢ Zrtvama Skotske. Konferencija je okupila
veliki broj eksperata/kinja i prakticara/ki iz celog sveta, koji se bave proble-
mima Zrtava. Konferencija je odrzana u saradnji sa Vladom Skotske i pod
patronatom Njenog kraljevskog visoCanstva engleske princeze Ane. Glavni cilj
konferencije bio je da se kroz izlaganja stru¢njaka, profesionalaca, koji rade
u sluzbama za Zrtve i samih zrtava, dode do zaklju¢aka o tome na koji nacin
moze da se doprinese porastu stope prijavljivanja krivi¢nih dela, ali na nacin
koji sekundarno ne viktimizira zrtve.

Skotska organizacija za podrku Zrtvama se i ovaj put, kao i vise puta
ranije, pokazala kao izuzetan domacdin i organizator posecenih i veoma atrak-
tivnih konferencija. Organizatori su se potrudili da dovedu veliki broj izlagaca
koji su imali svoje prezentacije u okviru plenarnih sesija i radionica. Sa druge
strane, preko 170 ucesnika konferencije imalo je teZak zadatak da izabere kojoj
e radionici prisustvovati, s obzirom na veliki broj ponudenih kvalitetnih radi-
onica. U narednom delu pokusacu da prikazem rad konferencije u plenarnim
sesijama i radionicama koje sam posetila.

Konferencija je otvorena uvodnim izlaganjem Kanny MacAskilla, sekre-
tarke Kabineta za pravosude Vlade Skotske. U svom uvodnom izlaganju ona
je ukazala na saradnju i veliki doprinos Skotske sluzbe za Zrtve zastiti zrtava u
najsirem smislu.

Prva plenarna sesija Evropska saznanja o neprijavijenom kriminalitetu je dala
uopsten pregled neprijavljenog kriminaliteta, sa naglaskom na posledice po
Zrtve i uticaj koji to ima na drustvenu zajednicu. Ovaj pregled je dao profesor
Mark Groenhuijsen sa Univerziteta u Tilburgu (Holandija). Dr Mark Groenhu-
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ijsen, odli¢ni poznavalac oblasti o kojoj govori, je, u svom veoma stru¢nom i
nadahnutom izlaganju, izneo osnovne razloge zbog kojih Zrtve ne prijavljuju
krivi¢cna dela, dao teorijska objasnjenja ovih razloga i, na kraju, izneo preporuke
za povecanje stope prijavljivanja. Zanimljiv je podatak, koji je profesor izneo, da
je u zemljama Evropske unije daleko veci procenat prijavljivanja imovinskih kri-
vi¢nih dela nego ostalih, $to se objasnjava razlozima vezanim za naknadu Stete.

Radni deo prvog dana konferencije zavrien je predstavom Chickenshed.
Predstava, pozorisne produkcije Zloc¢in veka (UK), je nastala posto su tri tinej-
dzera ubijena u tri odvojena napada nozem. Osnivac i voda produkcije je
rodak jednog od ubijenih decaka, dok je njegova kéerka jedna od istaknuti-
jih ucesnica u predstavi. Predstava, ili bolje reci scensko-muzicki performans,
kroz pokret i tonske zapise intervjua sa napadacima, porodicama, lekarima,
zrtvama, policajcima i bivsim pociniocima, docarava ono 5to se desilo jednom
od tinejdzera. Izvodaci predstave su tinejdzeri, predstavnici razlicititih rasnih,
nacionalnih i etnickih grupa. Ova predstava se izvodi Sirom Ujedinjenog Kra-
ljevstva i prate je radionice koje imaju za cilj da kroz vr3njacku edukaciju pre-
ventivno deluju na mlade i na taj nacin preduprede slicna desavanja u buduc-
nosti, stavljajuci u prvi plan patnju primarnih i sekundarnih Zrtava. Predstava
je ostavila bez daha i sa suzama u ocima sve prisutne, koji su viSeminutnim
aplauzom, viSe puta vracali na scenu izvodace.

Drugi dan konferencije poceo je plenarnom sesijom 2 pod nazivom
Uspostavljanje prava Zrtava u Evropi. Viviane Reding, potpredsednica Evropske
komisije je, u ovoj plenarnoj sesiji, naglasila skorasnje zakonske promene, pro-
cenu uticaja ovog zakonodavstva i odredivanje buduéeg plana za unapredi-
vanje prava Zrtava Sirom Evropske unije.

U sledecoj plenarnoj sesiji, David McKenna, predsednik organizacije
Evropska pomo¢ zrtvama (Victim Support Europe) je imao izlaganje na temu
Zastupanje i pomaganje Zrtava u Evropi. Evropska pomo¢ zrtvama je mreza od
26 organizacija ¢lanica iz 21 evropske zemlje, koja obezbeduje pomo¢ i infor-
macije zrtvama kriminaliteta. Gospodin McKenna je, kao novoizabrani pred-
sednik, dao skicu ciljeva i metoda koji bi u buducnosti trebalo da promovisu i
ucvrste prava zZrtava, kao i sluzbi za Zrtve Sirom Evrope.

Plenarna sesija 4 sa temom Posebno osetljive Zrtve: Da li smo spremni da
slusamo? na veoma ocigledan nacin, kroz izlaganje Kathryn Stone iz organi-
zacije Glas UK (VOICE UK) predstavila je posebno osetljive zrtve. Kroz li¢ne
price posebno osetljivih Zrtava, sa razli¢itim vrstama invaliditeta, ova plenarna
sesija je posvetila paznju dodatnim izazovima sa kojima se srecu ove Zrtve: da
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li ih okolnosti u kojima se nalaze ¢ine manje ili vise spremnim da prijave zlocin
i Sta je pravosude sa svojim sluzbama u stanju da ucini da bi izaslo u susret
specificnim potrebama ovakvih Zrtava.

Tokom plenarne sesije 5, Kathleen O’Hara iz SAD, majka ¢iji je sin ubijen,
obratila se prisutnima putem video zapisa. U izlaganju Putovanje kroz pravo-
sudni sistem: iz perspektive Zrtve, kroz licno iskustvo i aktivisticki pristup, Kathleen
O’Hara je izlozila nepoznato i, ¢esto, vrlo stresno putovanje kroz pravosudni
sistem. Ona je govorila o svom iskustvu nakon ubistva sina 1999. godine i
ponudila preporuke vezane za prolazak kroz pravosudni sistem, bazirane na
njenom licnom iskustvu i kasnijem aktivistickom radu sa Zrtvama kriminaliteta
u okviru Federalne kancelarije za Zrtve kriminaliteta i sluzbi za Zrtve u Americi.

Plenarna sesija 6 — Silovanje u Americi: petnaestogodisnja iskustva je dala
opis ucestalosti silovanja u Americi, kao i to kako silovanje povecava rizik od
post-traumatskog stresnog poremecaja (PTSP) i drugih mentalnih poreme-
¢aja. Studija, koju je izloZio Dr Dean G. Kilpatrick (SAD), je naglasila potrebu za
efektivnim tretmanima mentalnih bolesti kod svih Zrtava silovanja i dala pre-
poruke koje bi doprinele povecanju broja prijavljenih slu¢ajeva silovanja. Neke
od preporuka su sledece: uvesti program za anonimno prijavljivanje silovanja;
voditi racuna o potrebama zrtava, narocito vezanim za nedostatak samopou-
zdanja, krivicu i neverovanje; podizati svest javnosti o problemu silovanja i
vaznosti prijavljivanja.

Sledeca, sedma plenarna sesija nosila je naziv Premoscavanje jaza: moze
li pomoc i podrska Zrtvama podici stopu prijavljivanja krivicnih dela? Tokom ove
sesije razmotrene su vrste kriminaliteta u Ujedinjenom Kraljevstvu, koje naj-
Cedce ostaju neprijavljene, i potencijalne posledice od neprijavljivanja. Takode,
naglasen je znacaj pomodi i podrske Zrtvama, pocevsi od trenutka izvrsenja kri-
vicnog dela, do trenutka izricanja presude pociniocu. Na kraju, Kathryn Turman,
programska direktorka kancelarije za zrtve, Federalni istrazni biro (SAD), je pode-
lila svoje iskustvo u saradnji sa NVO, sa pozicije specijalistkinje za zrtve pri FBI.

U plenarnoj sesiji 8 Kako obezbediti da se Zrtve ¢uju?, Ann Moulds, psiho-
terapeutkinja i zrtva kriminaliteta (UK), Marketa Vitousova (Ce$ka Republika) i
Antony Pemberton, Medunarodni viktimoloski institut (INTERVICT) iz Tilburga
(Holandija) su, kroz ovu specifi¢nu sesiju, pokusali da, koristeci iskustvo Zrtava,
prakticara i istrazivaca, diskutuju na temu osnazivanja zrtava i razloga koji
uticu na izbor Zrtve da prijavi krivi¢cno delo. U diskusiji su razmatrane moguc-
nosti veceg koris¢enja iskustva Zrtava u istrazivanjima i obezbedivanju podr-
ke kroz pravosudni sistem.
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Pored rada u plenarnim sesijama rad se odvijao i kroz 30 zanimljivih i
dobro osmisljenih radionica, koje su priredili i vodili vrsni stru¢njaci u svojim
oblastima.

U slede¢em delu bic¢e predstavljene radionice kojima je autorka ovih
redova prisustvovala.

Zlo¢in veka

Radionicu je osmislila i realizovala grupa mladih okupljena u produkciji
Zlocin veka. Radionica je pocela time da su ¢lanovi ove grupe detaljno opi-
sali dogadaj, koji je bio povod za njihovo okupljanje, kao i ciljeve i misiju svog
rada. Produkcija Zlocin veka je osnovana i pocela sa radom, posle tragedije
koja se desila kada je, u borbi lokalnih bandi (gangova), nozem napadnut i ubi-
jen neduzni ¢etrnaestogodisnjak Sakil Smit. Sakil je ubijen 5 metara od svog
doma, i to greSkom jer je meta bio drugi decak. Ubijen je od strane bande
koja je delovala pod okriljem mnogo vece bande iz kvarta.

Intenzitet tragedije je bio povecan time $to su zrtva i pocinilac Ziveli u istoj
zajednici - vrlo blizu, $to znaci da je prijavljivanje zlocina bio ogroman pritisak
za Sakilovu porodicu koja je bila u strahu od osvete i potencijalno moguceg
zastradivanja od strane jedne od najbrutalnijih bandi u Londonu. Identitet uci-
nilaca i zloCin nisu ostali neprijavljeni: banda je uhapsena vrlo brzo i Sesto-
rica su osudena na kazne izmedu 15 i 18 godina zatvora. Radionica vezana za
predstavu Chickenshed omogucila je u¢esnicima konferencije da posmatraju
kako Chickenshed tim, kroz prakti¢ne aktivnosti, zajedno sa mladim ljudima iz
drugih Skola, istrazuje uzroke i efekte nasilja vezanog za bande (gangove).

Kroz glumu, mladi ljudi su stimulisani da istrazuju vlastita ose¢anja u
odnosu na probleme, a zatim i svoje kapacitete za empatiju kao i mogucnosti
za promenu. Mladi ljudi se, zajedno sa ucesnicima radionice, podsticu da istra-
zuju pitanje Da li drustvo, ignorisuci probleme i izazove sa kojima se mladi ljudi
srecu u zajednici i prebacujuci odgovornost na nekog drugog, Cini najveci od svih
»heprijavljenih zlocina”?.

U drugom delu radionice, ucesnici su zajedno sa ¢lanovima grupe poku-
Sali da pokretom docaraju razli¢ita osecanja kao $to su tuga, bes, agresija i
sli¢cno. Radionica je upotpunila sliku i emocije koje je izazvala predstava u
izvodenju ove grupe i pokrenula razmisljanje, kod vecine ucesnika radionice,
o mogucnostima korid¢enja i drugih nacina borbe protiv kriminaliteta uopste,
a posebno u radu sa decom i tinejdZzerima.

86



Temida

Rodna i starosna perspektiva sluzbi za zrtve

Autorke i voditeljke radionice su bile Lotta Jagervi i Kerstin Svensson sa
Odeljenja za socijalni rad Lund Univerziteta iz Svedske.

,Zene su Zrtve, muskarci su pocinioci” - to je uopstena slika kada se
govori o viktimizaciji. Predstavnici Svedske sluzbe za zrtve pokusali su na ovoj
radionici da pokazu da je slika mnogo komplikovanija. Oni nisu uzeli u obzir
samo pol zrtve i pocinioca, vec i pol i godine pruzalaca usluga u sluzbama za
zrtve. Odnosno, pokusali su da rodnu i starosnu perspektivu pruzaoca usluga
povezu sa potrebama Zrtava. Ovo izlaganje imalo je za osnovu istrazivacki
projekat koji je u toku, a koji se bavi istraZzivanjem potreba zrtava i kapaciteta

sluzbi za Zrtve i Ciji rezultati tek treba da budu publikovani.

~Manije je vise” - paradigma promene
u psihosocijalnoj pomodi zrtvama katastrofa

Katastrofe, terorizam i velike nesrece izazivaju kolektivni stres, koji ¢esto
rezultira u forsirani, ponekad i histeri¢ni odgovor svih delova drustva, koji
uklju¢uje medije, politi¢are i druge. Razlog za ovo mogao bi biti u tome 3to je
u modernom, rizicima izlozenom drustvu, sposobnost njegovih ¢lanova da se
suoce sa nepovoljnim Zivotnim dogadajima, poslednjih decenija u opadanju.

Sonja Leferink i Jack Geelen, predstavnici holandske Sluzbe za zrtve (Slac-
htofferhulp Nederland), u prvom delu radionice su dali kriti¢ki pogled na
postojeci odnos i praksu raznih sluzbi uklju¢enih u pruzanje podrske Zrtvama
katastrofa i elementarnih nepogoda u Holandiji. U drugom delu bilo je reci o
razvojnim aktivnostima koje pomeraju fokus pruzanja podrske na otpornost i
sposobnost, a ne samo na jednokratnu pomo¢. Cilj ovog dela radionice bio je
da se druge sluzbe za pomoc zrtvama, koje rade u ovoj oblasti, osnaze za rad
sa zrtvama katastrofa.

Glavne tacke interesovanja voditelja radionice odnosile su se na psiho-
socijalnu pomoc¢ zrtvama katastrofa tokom velikih nesreca. Oni su primetili
jednostran pristup u prevenciji hroni¢nih psiho-trauma narocito PTSD-a. Veliki
broj profesionalaca, sredstava i tretmana odmah se stavlja na raspolaganje, ili
bolje rec¢eno, pogodena populacija je prisiliena da ih koristi. To je, iz ugla vodi-
telja radionice, preterano medicinski pristup psihosocijalnoj pomo¢i za zrtve
kriza, ali je opsteprihvacena u holandskoj politici i praksi.
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Sluzba za zrtve Holandije je jedna od sluzbi koja obezbeduje psihosoci-
jalnu pomoc¢ Zrtvama katastrofa i nesreca, koja je usmerena na osnazivanje
prirodnih sposobnosti Zrtve u procesu oporavka. To znadi raditi na smanjvanju
dodatnih stresogenih faktora i obezbediti osnovnu prakti¢nu i emocionalnu
pomo¢ pogodenima. Na slucaju avio katastrofe u Libiji, u kojoj je poginulo 70
holandskih drzavljana, voditelji radionice su na ocigledan nacin prikazali kon-
cept za koji se zalazu.

Razotkrivanje progonitelja

U martu 2009. godine, Ann Moulds, psihoterapeutkinja iz Ujedinjenog Kra-
ljevstva je izasla iz anonimnosti i progovorila javno o svom uzasnom iskustvu
Zrtve dugotrajnog i straSnog proganjanja, koje ju je nateralo da se preseli 80
milja dalje od svog mesta prebivalista da bi se osecala sigurnom. Prolazeci kroz
ovo iskustvo ona je izgubila posao, dom, prijatelje i porodicu. Njen slucaj je bio
zabeleZen kao jedan od najgorih slu¢ajeva proganjanja u skotskoj istoriji.

Na pocetku radionice, Ann je podelila zatvorene koverte ucesnicima radi-
onice. Zatim je zamolila u€esnike radionice muskog pola da napisu na koverti
ime i adresu njima drage i bliske Zenske osobe. Zenama je re¢eno da napisu
svoje ime i adresu. Slededi zadatak je bio da ucesnici otvore koverte i procitaju
sadrzaj pisma. U pismu je bio skaradni sadrzaj napisan u stihovima, koji je na
veoma eksplicitan i vulgaran nacin opisivao seksualne aspiracije progonite-
lja. Usledilo je pitanje: kakva osecanja je probudilo ovo pismo u vama? Uzevsi
interakciju ucesnika kao polaziste, u daljem toku radionice Ann Moulds je ispri-
Cala svoje iskustvo proganjanja. Ona je bila dovedena u stalnu opasnost, ne
samo zbog intenziviranja ponasanja progonitelja, nego i zbog nedostatka obu-
Cenosti i koordinacije od strane pravnih institucija i sluzbi za pomo¢ zrtvama.

U daljem izlaganju Ann je dala pojasnjenje pojave proganjanja. Proganja-
nje je jedan od najtezih problema sa kojima se srecu krivicnopravni stru¢njaci
i profesionalci iz sluzbi za Zrtve. Istrazivanja pokazuju da proganjanje postaje
CeSce nego sto se prethodno procenjivalo, a posledice po zrtvu su ozbiljnije
nego 3to se ranije mislilo. Kompleksnost ponasanja progonitelja i motivacije
koja stoji iza ovakvog zlocina, ¢ine da je problem tesko, kako shvatiti, tako
i rediti. Ann je istakla da postoji potreba za sveobuhvatnim i koordinisanim
pristupom svih koji su uklju¢eni u pravosudni sistem i sluzbe za Zrtve, da bi
pomogli da se smanje strah, nasilje i smrt koji pogadaju hiljade zrtava svake
godine. Na svom licnom primeru, voditeljka radionice je istakla da je proga-
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njanje ozbiljan i opasan zlocin, koji sluzi da dovede Zrtvu do stalnog opravda-
nog straha od nepredvidivog psiholoskog napada i, samim tim, uti¢e na njen
fizicki, mentalni, emocionalni i finansijski status. Mnogi koji su preziveli (a nisu
svi preziveli, vise puta je naglasila voditeljka radionice) proganjanje ostali su
sa dugotrajnim, ¢esto nenadoknadivim psiholoskim ostec¢enjima. Deledi svoje
iskustvo, Ann je posebno skrenula paznju na vaznost sledec¢eg: ranog otkri-
vanja proganjanja; rane procene rizika za zrtvu i za progonitelja; unapredenja
brige i akcija namenjenih zZrtvama; specijalizovanih obuka; unapredenja sarad-
nje izmedu prve linije odgovornih kroz multidiciplinarni pristup; promocije
efektivne prevencije i programa za smanjenje rizika.

Zakljucak radionice je da je samo kroz razvoj saradnje i multidisciplinarni
pristup ovom problemu moguce povecati $anse da se zrtva zastiti od Stet-
nih posledica. Radionica je zavriena tako 3to je voditeljka radionice zamolila
ucesnike da vrate koverte i na taj nacin jos jednom ukazala na ozbiljnost pro-
blema i eliminisanje svake mogu¢nosti koris¢enja datog materijala.

Kakav izbor imaju Zrtve? Zrtvina perspektiva - prijavijivanje
seksualnog nasilja i seksualnog zlostavljanja dece

Laura Wall iz organizacije savetovalite za Zrtve silovanja i Katja Ravat,
pravna zastupnica iz Nemacke, su u svojoj radionici diskutovale o pitanju
izbora koji imaju zrtave seksualnog nasilja uopste, a posebno deca. Govoreci o
nasilju koje su ove Zrtve pretrpele, o prijavljivanju nasilja i kasnijem ucestvova-
nju u sudskoj proceduri, ove Zrtve se vrlo ¢esto suocavaju sa teskim odlukama
koje se Cesto donose bez dovoljno informacija ili podrske. Na ovoj radionici
se govorilo o razli¢itim oblicima i slozenosti odluka sa kojima se susre¢u Zrtve
seksualnog nasilja, o razlozima koji mogu da uti¢u na njihove odluke, kao $to
su socijalna struktura i dostupnost zastupnika. Kroz primere iz prakse, interak-
tivnim radom u malim grupama u ovoj radionici se diskutovalo sa kakvim se
posledicama izbora suocavaju Zrtve seksualnog nasilja.

Kako komunicirati sa mladima, Zrtvama kriminaliteta@

llse Van de Walle iz belgijske sluzbe za zrtve (Steunpunt Algemeen Wel-
zinswerk) je u svojoj radionici govorila o nac¢inima komunikacije sa mladima
tinejdzerskog uzrasta. Radionica je pocela prezentacijom sledeceg slucaja:
Fiona, majka petnaestogodisnjeg Dzeka, je pozvala sluZzbu za pomo¢ i podr-
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$ku Zrtvama. Bila je jako zabrinuta za svog sina. Pre nedelju dana on je bio
opljackan. Od tada on se potpuno promenio, ne usuduje se da sam ide u
Skolu, ne izlazi sa drustvom i majka ga cesto Cuje kako ustaje nocu iz kreveta.
On ne Zeli da prica o onom $ta se desilo, ali njegova majka misli da je dobro
da neko iz sluzbe za Zrtve poprica sa njim. Osoba iz sluzbe poziva Dzeka tele-
fonom, medutim, on govori da mu nije nista i ne Zeli da pri¢a o tome $ta mu
se desilo. Njegovo objasnjenje je da to moze da se desi svakome, da njegova
majka ima problem, a ne on. Posle gledanja video zapisa, putem koga je pre-
zentovan ovaj slucaj, voditeljka radionice je prisutnima postavila sledeca pita-
nja: Ova DZekova reakcija ili sli¢ne reakcije su vrlo Ceste reakcije u komunikaciji
sa mladima koji su Zrtve nasilja. Zasto mladi reaguju na ovakav nacin? Da li
to stvarno za njih ne predstavlja problem? Da li su majke prezasti¢ujuce? Da
li tinejdZeri kriju svoje emocije? Da li oni stvarno ne zele pomo¢ i podrsku?
Voditeljka je zatim ukazala da, u komunikaciji sa mladima, stru¢njaci iz sluzbi
za Zrtve Cesto imaju osecaj da se obracaju zidu, zato $to mladi kriju svoje emo-
cije iza maske ravnodusnosti i nezainteresovanosti. Na ovoj radionici raspra-
vljalo se o mladima koji su Zrtve kriminaliteta i nacinu komunikacije sa njima,
koji doprinosi njihovom oporavku, ne zaboravljajudi i ulogu njihovih roditelja.

Ucesnici ove konferencije su napustili Edinburg zadovoljni, posle tri dana
rada, koja su im pruzila nova znanja i ideje, koje ¢e primenjivati u budu¢em
radu. Organizatori konferencije su se jos jednom pokazali kao izuzetni doma-
¢ini i ostavili u¢esnike da zeljno is¢ekuju sledeci, ovako dobro koncipiran, inte-
lektualni dogadaj.

JasmiNa Nikoui¢
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pitanja. Upravo su rezultati tog empirijskog istraZivanja izlozeni u ovoj knjizi,
u kojoj Declan Roche kriti¢ki analizira ,obecanja“ restorativne pravde, njene
prednosti i nedostatke i razvija diskusiju o vaznosti uspostavljanja poverenja
i odgovornosti, kako u institucijama krivicnopravnog sistema, tako i u progra-
mima restorativnog karaktera.
Kroz osam izdvojenih celina, poglavlja, autor ¢itaoce upoznaje sa razlici-
tim vrstama i mehanizmima odgovornosti, kao i ulogama i primeni odgovor-
nosti u modernom krivicnom pravosudu i restorativnim programima.
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U prvom poglavlju The Rise and Risks of Restorative Justice, nakon kratkog,
ali zanimljivog predstavljanja razvoja, ili, preciznije re¢eno, uspona restora-
tivne pravde, Declan Roche ukazuje na klju¢ne elemente restorativne pravde i
daje kratak opis restorativnih sastanaka, nacina na koji se odvija komunikacija
izmedu ucesnika i raspravlja o znacaju izvinjenja i drugih mogucih ishoda ovih
postupaka. U okviru predstavljanja klju¢nih aspekata neformalnog kontek-
sta u kojima se odvijaju restorativni procesi, autor navodi da se ne sme pre-
videti Cinjenica da ucesnici u takvim okolnostima, osim $to imaju mogu¢énost
da ispolje dobre strane, mogu zloupotrebiti proces i pokazati ,tamnu” stranu
svoje licnosti. Upravo na taj nacin, predstavljajudi rizike sa kojima se zZrtva, pre-
stupnik i lokalna zajednica suocavaju, ili ¢ijem javljanju kao ucesnici upravo
oni doprinose, Roche zapocinje diskusiju o znacaju koncepta odgovornosti,
koji treba da svede na najmanju mogucu meru jaz izmedu ocekivanja i ishoda
restorativhog postupka i omogudi kontrolu mo¢i u procesu odlucivanja.

U drugom poglavlju koje nosi naziv The Meaning of Restorative Justice
and Accountability, autor detaljno objasnjava osnovne principe restorativne
pravde — personalizaciju, ucesce, reparaciju i reintegraciju, koje zagovornici
ovog pravca smatraju vodedim idealima svih neformalnih modaliteta pravde,
koji pruzaju pravedniju, efikasniju i humaniju pravdu od sudskog sistema.
Medutim, Roche prevazilazi pojednostavljene tendencije koje velicaju pred-
nosti restorativne pravde sa jedne, i omalovazavaju konvencionalne formalne
pristupe sa druge strane, i principe analizira u funkciji $to boljeg razumeva-
nja razli¢itih modaliteta odgovornosti. Na isti nacin pristupa i razmatranju
potencijalnih problema koji se mogu javiti pre, tokom ili posle sastanaka u
okviru restorativnih programa (npr. trajanje sastanaka, nemogucnost da se
pomogne zrtvi kada prestupnik nije otkriven, retraumatizacija zrtava, neosno-
vano iskljucivanje prestupnika ili onemogucavanje ucestvovanja u postupku,
sramocenje prestupnika, neadekvatni ishodi i dr.), od kojih polazi prilikom
objasnjenja svrhe odgovornosti, koja u najopstijem smislu predstavlja proce-
duralnu zastitu od ve¢ pomenutih mogucih problema, ali i zloupotreba i pro-
pusta. Naime, kako Roche navodi, odgovornost podrazumeva da su donosioci
odluka u obavezi da objasne ili opravdaju akcije koje su preduzeli, ili odluke
koje su doneli, u cilju poboljsanja kvaliteta i legitimnosti procesa odluciva-
nja na restorativnim sastancima, kao i prevencije zloupotrebe moci. Na kraju,
nakon analize osnovnih aspekata ili modaliteta odgovornosti (formalna i
neformalna, persuazivna i direktivna, retrospektivna i aktuelna), autor pogla-
vlje zavrSava objasnjavanjem vodedih principa odgovornosti: jednostavnost,

92



Temida

uvremenjenost, uklju¢enost, motivaciona osetljivost, javnost, nezavisnost i ite-
rativna (obostrana) odgovornost.

Nakon teorijskih razmatranja, odnosno definisanja i analiziranja osnovna
dva koncepta, koncepta restorativne pravde i odgovornosti, od kojih autor
polazi u svom istrazivanju, u trecem poglavlju Methods and Overview of Pro-
grammes predstavljena je empirijska komponenta knjige - metodoloski okvir
istrazivanja. Naime, primenom analize dokumentacije, posmatranja i intervjua
sa prakticarima, autor je uradio studije slucaja 25 izabranih programa restora-
tivne pravde,’ a koji se mogu svrstati u pet osnovnih tipova: konferencije,
krugovi, paneli, medijacija i kombinovani programi. Autor je polazni uzo-
rak programa formirao na osnovu pretrazivanja literature i relevantnih veb-
sajtova, da bi, tokom intervjua, a primenom metoda grudve snega, upot-
punio uzorak. Inace, uzorkom obuhvaceni programi koje je Roche anali-
zirao sprovode se u Australiji, Engleskoj, Novom Zelandu, SAD i Kanadi, a
od strane razli¢itih institucija: grupa iz zajednice, pravosudnih odeljenja,
policije i Skola. U okviru ovog poglavlja, autor je dao kratak pregled svih
programa prema tipu kojem pripadaju, uz navodenje njihovih osnovnih
karakteristika, realizatora i nac¢ina primene u odnosu na klasi¢an postupak
kaznjavanja. Takode, u ovom delu opisane su klju¢ne karakteristike razlici-
tih faza postupka: proces upucivanja, sastanci, monitoring, uz navodenje
identifikovanih mehanizama odgovornosti (skrining, prisustvo posmatraca,
interna i eksterna kontrola, periodi¢ni sastanci posle postizanja dogovora,
konsultacije sa advokatom, moguénost zalbe i sl.).

Naredna, Cetvrta celina, Deliberative Accountability in Restorative Mee-
tings posvecena je razmatranju pitanja vezanih za odgovornost izmedu
ucesnika tokom restorativnih sastanaka. Isto kao i zrtve, pocinioci i drugi
ucesnici svaki svoj predlog u procesu donosenja odluka treba da obra-
zloze i potkrepe argumentima. Na taj nacin ostali u€esnici procenjuju ade-
kvatnost predlozenih reSenja $to direktno osnazuje mehanizam ove vrste
odgovornosti. Medutim, kako Roche isti¢e, pored neformalnih modaliteta
odgovornosti, neophodno je uvodenje i formalnih, s obzirom na probleme
koji se mogu javiti tokom postupka i narusiti odgovornost medu ucesni-
cima. Neki od problema koje autor navodi su dominacija, prinuda na uce-

! Na kraju knjige u Prilogu A dati su pojedinac¢ni pregledi svih programa obuhvacenih ovim

istrazivanjem. Sem toga, u Prilogu B navedeno je koje procese je autor posmatrao i koliko
puta, dok Prilog C sadrzi spisak intervjuisanih prakticara uz navodenje programa u okviru
kojih su angazovani.
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stvovanje, prinuda na prihvatanje resenja, kako bi se izbegli manje pozeljni
oblici resavanja konflikta i slicno, a koji svi zajedno vode ka slabljenju ove
vrste odgovornosti. Polazeci od analize konkretnih restorativnih programa,
autor u nastavku poglavlja daje klju¢ne preporuke za osnazivanje odgovor-
nosti medu ucesnicima i minimiziranje dominacije: dobrovoljno ucestvo-
vanje, informisanje ucesnika o alternativnim formama, nekaznjavanje uko-
liko se ne postigne sporazum, prisustvo advokata ili osoba od poverenja
sastancima, kao i predstavnika zajednice, dobro strukturisani sastanci sa
predvidenim pauzama. Autor je izneo prednosti i nedostatke svih navede-
nih preporuka i njihovih opozita, da bi poglavlje zavrsio diskusijom o zna-
¢aju komunikacije i ulozi posrednika u uspostavljanju odgovornosti svih
ucesnika jednih prema drugima.

U petom poglavlju Multiple Uses of Deliberative Accountability autor kroz
prakti¢ne primere ukazuje na visestruki znacaj i moguénosti primene odgo-
vornosti. Zapravo, odgovornost koja upravlja necijim postupcima i odlukama
u restorativnoj pravdi, osim na zZrtve i prestupnike, moze se primeniti i na
druge ucesnike, ali i na one koji su na bilo koji nacin, i u bilo kojoj fazi, imali
kontakt sa Zrtvom, odnosno prestupnikom. Sem toga, odgovornost je neo-
phodno razvijati ne samo tokom postupka, vec i pre i posle njega, tj. posle
okoncanja postupka i tokom realizacije sporazuma. U ovom delu Declan
Roche posebnu paznju posvecuje odgovornosti policije, nastojeci da ispita da
li restorativni sastanci mogu biti adekvatan forum u kojem ¢e policijski i drugi
drzavni sluzbenici biti neformalno odgovorni za svoje postupke, pre svega
prema zrtvama i pociniocima. Medutim, sastanci mogu biti forum gde ovi slu-
zbenici takode mogu biti saslusani, gde mogu izneti probleme sa kojima se
susrecu, posebno one koji se ti¢u organizacije njihovog posla i teSkoca koje se
vezuju za njihovu duznost. U nastavku, autor analizira prednosti i ogranicenja
ovakve primene odgovornosti, razmatra implikacije odrzavanja sastanaka u
policijskim stanicama i mogu¢nosti vodenja postupka od strane policajaca. Na
kraju poglavlja, autor se bavi pitanjima unapredenja i revidiranja sporazuma,
ali i specifi¢nostima individualnog i grupnog monitoringa njegove realizacije.

U sledecoj celini, Supporting Deliberative Accountability: Neglected Accoun-
tability Mechanism, nadovezujudi se na prethodnu, autor detaljnije razmatra
neke dodatne mehanizme odgovornosti, koji su obi¢no zapostavljeni u disku-
siji 0 odgovornosti u restorativnim programima, ali i u diskusiji o odgovornosti
uopste. Baveci se odgovorno$c¢u za dogadaje koji prethode sastancima, Roche
preispituje ulogu prakticara restorativne pravde u selekciji predmeta koji se
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upucuju na restorativne programe, internu i eksternu kontrolu nad pomenu-
tim procesom selekcije, ulogu policije, tuzilaca, sudija i probacionih sluzbi, ali
i ulogu zrtve u postupku odlucivanja da li prestupnik treba da bude upucen
na restorativni program. Dalje, autor se bavi znacajem organizacije sastanaka,
isticu¢i neophodnost dobre pripreme od strane posrednika, kao i karakteri-
stikama interne, tekuce kontrole postupka koji sprovodi programsko osoblje,
pre svega menadzeri. Naposletku, u ovom delu autor podrobnije sagledava
odgovornost koja se odnosi na realizaciju sporazuma, ali i na program u celini.
U tom smislu, u analiziranim programima autor je identifikovao da tela koja
finansiraju programe, savetodavni odbori, istrazivaci, koposredovanje i drugi
nacini kojima se osigurava kvalitet rada posrednika, imaju znacajnu ulogu u
evaluaciji restorativnih programa.

Nakon preispitivanja nestandardnih oblika odgovornosti, u sedmom
poglavlju nazvanim Supporting Deliberative Accountability: The Role of Traditi-
onal Accountability autor se bavi standardnijim formama odgovornosti. Kroz
komparaciju restorativnih i represivnih, tradicionalnih postupaka, Roche pre-
ispituje ulogu posmatraca, otvorenost postupaka za posmatrace (publiku),
uslove pod kojima se omogucava prisustvo javnosti, strategije za minimizira-
nje eventualnih posledica i rizika koje moZe imati otvorenost postupaka, kao
i vezu privatnost-javnost postupka. Osim toga, u ovom poglavlju autor ana-
lizira i pravosudnu, eksternu kontrolu koja se zapravo odnosi na mogucnost
da sudije intervenisu ukoliko smatraju da sporazum mnogo odstupa od kazne
koja bi na sudu bila izre¢ena. Poglavlje se zavrSava analizom drugih oblika eks-
terne kontrole sporazuma, koji, osim sudija, mogu sprovoditi policajci, tuzioci i
advokatska udruzenja.

U zavrSnom i zaklju¢nom osmom poglavlju koje nosi naziv Semi-Formal
Justice: Combining Informal and Formal Justice, autor se jo$ jednom osvrée na
potrebu uspostavljanja forme neformalne odgovornosti koja se odvija izmedu
ucesnika na restorativnim sastancima i istice da izmedu neformalne pravde
i formalnog krivicnopravnog sistema, pravde u zajednici i drzavne pravde,
moze i treba da postoji obostrano koristan odnos. Rezimirajuci razli¢ite uloge
drzave u restorativnim programima, kao i formalne oblike odgovornosti,
Roche zavrsava poglavlje podvlac¢enjem vrednosti restorativne pravde, koja se
ogleda u popravljanju odnosa izmedu gradana i drzave.

Knjiga Odgovornost u restorativnoj pravdi, s obzirom na drugaciji pristup
u odnosu na onaj koji je karakteristican za literaturu koja izucava restora-
tivnu pravdu, kao i vrlo konkretne i dobro argumentovane preporuke kojima
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se moze unaprediti praksa, moze se smatrati svojevrsnim priru¢nikom za sve
one koji ucestvuju u realizaciji restorativnih programa. Takode, s obzirom da
se autor bavio ¢esto zanemarenim pitanjem odgovornosti na vrlo inovativan
nacin, knjigu bi trebalo da Citaju i oni koji zele da prodube svoje znanje kako
iz oblasti restorativne pravde, tako i iz krivicnopravnog, tradicionalnog reago-
vanja na kriminalitet. Posebna vrednost knjige koju sam predstavila ogleda
se u kritickom pristupu, kako neformalnim tako i formalnim odgovorima na
kriminalitet, te bih stoga knjigu preporucila i onima koji su, a i onima koji
nisu, zagovornici restorativne pravde. lako je neophodno osnovno predzna-
nje iz ove oblasti kako bi se bolje razumeli razli¢iti modaliteti odgovornosti sa
kojima nas Declan Roche upoznaje, osim kreatorima politike i zakona, istrazi-
vacima, prakti¢arima, medijatorima, sudijama, tuziocima i nevladinim organi-
zacijama, knjiga moze koristiti svim gradanima koji se mogu nadi u situaciji da
ucestvuju u programima restorativnog karaktera.

JELENA DimITRIJEVIC
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Poziv na saradnju i pretplatu

TEMIDA je ¢asopis o viktimizaciji (stradanju), ljudskim pravima i rodu. Casopis
objavljuje naucne i stru¢ne radove koji za svoj predmet imaju problem zrtava
kriminaliteta, rata, krenja ljudskih prava i drugih oblika stradanja (sa posebnim
naglaskom na probleme Zena, dece, manjinskih grupa, osoba sa invaliditetom i drugih
kategorija koje su posebno izloZzene viktimizaciji), strah od kriminaliteta, krsenje
ljudskih prava u zatvoru i u krivicnom postupku, prevenciju viktimizacije i slicno. Svaki
broj je tematski koncipiran, ali se objavljuju i tekstovi van odredenih tema.

Teme za 2011. godinu su: broj 2 - Drustvo kao zrtva (rok za predaju radova je 1.
maj 2011.), broj 3 - Deca: ucinioci nasilja, Zrtve, posmatraci (rok za predaju radova
je 1. septembar 2011.), broj 4 — Zlo€ini iz mrznje (rok za predaju radova je 1. novembar

2011.). Clanci van ovih tema mogu biti predati Redakciji bez obzira na navedene rokove.
Radovi (¢lanci i prikazi) se dostavljaju u elektronskoj formi prema priloZzenim
tehnic¢kim uputstvima na e-mail: vds@eunet.rs.
Svi ¢lanci se anonimno recenziraju od strane dva kompetentna stru¢njaka/
stru¢njakinje, na osnovu ¢ega Redakcija donosi odluku o Stampanju. Rukopisi se ne
vracaju.

Tehnicka uputstva autorkama i autorima ¢lanaka
1. Clanak treba da bude obima do 16 strana kucanog teksta duplog proreda. Kori-
stiti font Times New Roman i veli¢inu slova 12.
2. Prvastranica teksta treba da sadrzi: naslov rada, ime i prezime autora/autorke,
apstrakt (do 150 reci) i 4-5 kljucnih redi.
2.1 Odmah iza prezimena autora (na prvoj stranici) otvoriti fusnotu u kojoj treba dati
naziv institucije u kojoj autor radi, zvanje autora i e-mail.
Primer: Petar PETROVIC*
3. Naslove pojedinih odeljaka u tekstu dati u sledec¢em obliku:
Naslov odeljka (Times New Roman, 12, Bold)
Podnaslov 1 (Times New Roman, 12, Italic)
Podnaslov 2 (slovo abecede u poluzagradi, Times New Roman, 12, Regular)
Primer:
Sluzbe koje pruzaju pomoc¢ zrtvama
Kategorije korisnika
a) Zeneideca

4, Koristiti harvardski sistem citiranja. Na kraju citata u tekstu otvoriti zagradu i u njoj
upisati prezime autora, godinu objavljivanja i broj strane.
Primer: (Christie, 2005: 28).

*  Dr Petar Petrovi¢ je docent na Fakultetu...... u Beogradu. E-mail: nikola@primer.



4.1.U fusnotama davati samo propratne komentare.

4.2.Strana imena pisati izvorno.

5. Ukoliko se u tekstu nalaze slike ili tabele, na odgovaraju¢em mestu u tekstu uputiti
na njih, npr. (Tabela 2).
Naslove dati iznad slika i tabela.
Primer: Tabela 1. Struktura viktimizacije prema polu

6. Obavezno priloziti popis literature na kraju teksta. Navesti sve citirane bibliograf-
ske jedinice abecednim redom, prema prezimenu prvog autora. Bibliografska jedi-
nica treba da sadrzi:

za knjige: prezime i prvo slovo imena autora, godina izdanja u zagradi, naslov knjige
(kurzivom), mesto izdanja, naziv izdavaca.
Primer: Milutinovi¢, M. (1977) Penologija. Beograd: Savremena administracija.

za poglavlja u knjizi: prezime i prvo slovo imena autora, godina izdanja u zagradi,
naslov poglavlja, u: prvo slovo imena (urednika), prezime (urednika), skracena
oznaka urednistva (u zagradi), naslov knjige (kurzivom), mesto izdanja, naziv izda-
vaca, broj prve i poslednje strane poglavlja.

Primer: Benton, T. (2006) Do we need rights? If so, what sort? In: L. Morris (ed.) Rights:
Sociological perspectives. New York: Routledge, str. 21-36.

za ¢lanke u ¢asopisima: prezime i prvo slovo imena autora, godina izdanja u zagradi,
naziv ¢lanka, naziv ¢asopisa (kurzivom), broj i broj prve i poslednje strane ¢lanka.

Primer: Christie, N. (2005) Restorativna i retributivna pravda u kontekstu rata i ratnih
zlocina. Temida, 4, str. 27-32.

za dokumenta preuzeta sa interneta: upisati datum pristupa internet stranicama sa
kojih su preuzeta.

7. Obavezno priloZiti na kraju rukopisa: ime i prezime autora/ke, naslov rada, apstrakt
i klju¢ne reci na engleskom jeziku.

Molimo Vas da vodite rac¢una i da pravilno koristite intelektualnu svojinu drugih
autora/ki prilikom iznoSenja navoda, rezultata istrazivanja, ali i grafickih prikaza iz
njihovih tekstova. Casopis Temida podleze kontroli na plagijarizam od strane
Centra za evaluaciju u obrazovanju i nauci (CEON) i nalazi se u DOI (Digital
Object Identifier) bazi i u Srpskom citatnom indeksu (SCindeks).

Promena nekoliko reci iz recenice originalnog autora/ke, kao i promena redosleda
reci u njihovim recenicama predstavlja plagijarizam ukoliko se taj autor/ka ne citiraju.

Kada se parafrazira neki deo teksta drugog autora/ke trebalo bi reprodukovati tacno
znacenje njihovih ideja, ali ih izraziti kroz sopstvene reci i drugaciju strukturu recenica.
Primer: Nedovoljno dobri mehanizmi prepoznavanja su najverovatniji razlog malog

broja zabelezenih Zrtava starosti ispod 18 godina (Nikoli¢-Ristanovi¢, 2009).



Isto pravilo vazi i za slu¢aj da se pozivate na navode nekog istrazZivanja.

Primer: Istrazivanje nasilja u porodici u Vojvodini pokazalo je da skoro svaka druga
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i www.doiserbia.nb.rs
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